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THE FIRST AMENDMENT 


KEVIN F. O’SHEA*® 


INTRODUCTION 
I. THE FREE SPEECH CLAUSE 


A. Educator Speech 


Cases decided under the Free Speech Clause of the First Amendment 
during 1996 were dominated by those involving educators against their 
employers alleging retaliation for constitutionally-protected speech. 
Perhaps the most surprising thing about such cases is how little they were 
affected by the Supreme Court’s 1994 decision in Waters v. Churchill, 
which was widely expected to make it much more difficult for educators to 
succeed in free speech lawsuits against colleges and universities. Indeed, 
the Second Circuit Court of Appeals’ handling of the post-Waters case of 
Jeffries v. Harleston’ in 1995 was seen as confirmation of that expectation. 
Instead, the number of First Amendment cases brought by educators against 
their employers has continued apace, with many of those cases decided 
against college and university defendants. While courts have continued to 
focus on the legal burden on educators to demonstrate that the speech at 
issue is on a matter of public concern, they have also devoted increasing 
attention to the legal burden on institutions of higher education to establish 
that such speech constituted a disruption, or a serious threat of disruption, 
to their efficient operation. 

In Burnham v. Ianni,’ a divided panel of the Eighth Circuit Court of 
Appeals reversed a lower court decision that a public university’s decision 
to remove objectionable faculty photographs from a departmental display 
case violated the First Amendment. The photographs at issue were taken 
by two students at the University of Minnesota at Duluth who asked history 
professors to pose with props related to their areas of expertise. Two 
professors posed with weapons, one with a Roman broad sword and one 
with a .45 caliber pistol. The photographs were included in a display case 
in the history department.* Several members of the university community 





* Member of the Michigan Bar; B.A., Northwestern University, 1984; J.D., Harvard Law 
School, 1987. Mr. O’Shea is the founder and publisher of FIRST AMENDMENT RIGHTS IN 
EDUCATION, a monthly legal report for attorneys and educators. 

. 511 U.S. 661, 114 S. Ct. 1878 (1994) (plurality opinion). 
2. 52 F.3d 9 (2d Cir.), cert. denied, 116 S. Ct. 173 (1995). 
3. 98 F.3d 1007 (8th Cir. 1996). 

4. Id. at 1010-11. 
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complained about the display, including the female Vice Chancellor and a 
female history professor who had received graphic, anonymous death 
threats several weeks earlier.’ As a result, the university’s affirmative- 
action officer recommended to the Chancellor that the depiction of 
weaponry was inappropriate and that the photographs be removed. The 
Chancellor agreed, and university police removed the display after the 
history department failed to honor his request to do so.° The students and 
professors responsible for the display sued the Chancellor in federal district 
court, asserting that their First Amendment free speech rights had been 
violated.’ 

In denying the Chancellor’s initial argument that he was entitled to 
summary judgment based on qualified immunity, the trial court found that 
“fi]t is inconceivable to this court that the Chancellor of a major University 
could have failed to know that [the] First Amendment forbade, except in the 
narrowest of circumstances, the type of conduct at issue here.”® The court 
held that the display case was a nonpublic forum, meaning that the 
Chancellor was required to demonstrate that his decision was reasonable. 
Since the Chancellor removed the photographs because they were offensive 
to some people, the court determined that the Chancellor had acted based 
on their content and thus unreasonably.° 

The Chancellor appealed the court’s qualified immunity ruling to the 
Eighth Circuit.” In analyzing the plaintiffs’ First Amendment claim for the 
purposes of the qualified immunity claim, the court discussed a prior case 
in which it had been asked to rule on the suspension of a police officer who 
had been suspended for wearing a racially offensive costume to a Halloween 
party. 


What one chooses to wear can communicate an expressive message to 
others .... Wearing a particular outfit or costume is non-verbal 
conduct that is protected as speech under the [F]irst [A]mendment if 
it is intended to convey a “particularized message” and if the 
likelihood is great that the message will be understood by those who 
view it.” 


The court proceeded to apply the traditional two-part test for determining 
whether a public employee’s free speech rights have been violated: first, the 
court asked whether the speech at issue was on a matter of public concern. 
Because the court found that the professors had intended to convey a 





. Id. at 1011. 

. Id. at 1012. 

. Id. 

. Id. (quoting Burnham v. Ianni, 899 F. Supp. 395, 400-01 (D. Minn. 1995)). 

. Id. (citing Burnham, 899 F. Supp. at 403-04). 

. Id. at 1012. 

. Id. at 1013-14 (quoting Tindle v. Caudwell, 56 F.3d 966, 969 (8th Cir. 1995); Tinker v. 

Des Moines Ind. Community Sch. Dist., 393 U.S. 503, 505-06, 89 S. Ct. 733, 735-36 (1969)). 
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“particularized message” regarding their interest in the study of history, a 
message which was in turn understood by those who viewed the 
photographs, it concluded that the photographs were arguably on a matter 
of public concern.” The Burnham court thus decided to assume for the sake 
of argument that the photographs satisfied the public concern requirement.” 

The judges turned next to the second prong of the test in public employee 
free speech cases, in which it was required to balance the 


interests of the [employee], as a citizen, in commenting upon matters 
of public concern and the interests of the State, as an employer, in 
promoting the efficiency of the public services it performs through its 
employees .... [T]he closer the employee’s speech reflects on matters 
of public concern the greater must be the employer’s showing that the 
speech is likely to be disruptive before it may be punished.” 


The court noted that the U.S. Supreme Court had relaxed the balancing 
standard to permit a public employer to restrict employee speech based on 
a legitimate risk of disruption to its operations.” The Chancellor’s sole 
purpose in ordering the removal of the professors’ photographs, the court 
said, was to curb any potential disruption they might cause coming on the 
heels of the anonymous death threats. Because the photographs only 
touched upon a matter of public concern, and the fear of violence on the 
University of Minnesota campus was legitimate, according to the court, the 
Chancellor did not violate the professors’ First Amendment free speech 
rights in ordering the removal of the photographs. The court rejected the 
students’ First Amendment claims based on a similar analysis.” 

In considering the Chancellor’s claim of qualified immunity, the Eighth 
Circuit followed the legal standard set out by the Supreme Court for such 
claims: to deny qualified immunity to a public official, “the contours of the 
right must be sufficiently clear that a reasonable official would understand 
that what he [or she] is doing violates that right.”"* The court reversed the 
ruling of the trial court and held that the Chancellor could have reasonably 
concluded that his actions did not violate the First Amendment under the 
circumstances.” Any other decision on the qualified immunity issue, of 





12. Id. at 1014 (citing Pickering v. Board of Education, 391 U.S. 563, 568, 89 S. Ct. 1731, 
1734 (1968)). 

13. Id. at 1014-15. 

14. Id. at 1015, 1016 (quoting Pickering, 391 U.S. at 568, 88 S. Ct. at 1734-35, and Jeffries 
v. Harelston, 52 F.3d 9, 13 (2d Cir.), cert. denied, 116 S. Ct. 173 (1995)). 

15. Id. at 1015-16 (citing Waters v. Churchill, 511 U.S. 661, 679, 114 S. Ct. 1878, 1890 
(1994) and Tindle, 56 F.3d at 972). 

16. Id. at 1016. 

17. Id. at 1019. 

18. Id. at 1017 (quoting Anderson v. Creighton, 483 U.S. 635, 640, 107 S. Ct. 3034, 3039 
(1987)). 

19. Id. at 1017-18. 
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course, would have been nearly impossible in light of the court’s own 
analysis of the First Amendment issues. 

In an unusual development, the panel’s decision in favor of the 
Chancellor was reversed by the Eighth Circuit sitting en banc. The court 
vacated the ruling and held that the Chancellor had violated the First 
Amendment rights of the professors and that he was not entitled to qualified 
immunity.” Citing the Supreme Court’s recent decision in Rosenberger v. 
Rectors and Visitors of the University of Virginia,”* the court determined that 
the Chancellor had engaged in illegal viewpoint-based discrimination when 
he ordered the photographs removed. “To put it simply, the photographs 
were removed because a handful of individuals apparently objected to the 
plaintiffs’ views on the possession and the use of military-type weapons and 
especially to their exhibition on campus even in an historical context.”” 

The court specifically rejected the notion that the university was free to 
regulate the contents of the display case because it was not a public forum. 


Since the purpose of the case was the dissemination of information 
about the history department, the suppression of exactly that type of 
information was simply not reasonable .... Freedom of expression, 
even in a nonpublic forum, may be regulated only for a constitution- 
ally valid reason; there was no such reason in this case.” 


In any event, the court found that there was no evidence that the 
photographic display had, or would have had, a disruptive effect on 
University operations. “[U]pholding Ianni’s approach to the First 
Amendment would permit the suppression of too much speech on arbitrary 
and capricious grounds.” The only dissenters were the two judges from 
the original panel who had sided with the Chancellor. They continued to 
argue that there was at least genuine issue of material fact regarding the 
legitimacy of the Chancellor’s concern in light of the atmosphere on campus 
following the anonymous death threats.” 

In Gardetto v. Mason,” the Tenth Circuit Court of Appeals ruled that a 
new trial was warranted in a case involving an employee’s suspension from 
a public university for speaking in support of opposition candidates for the 
school’s board of trustees. Ann Gardetto, Director of Nontraditional Stu- 
dent Services/Special Services at Eastern Wyoming College, found her 
relationship with the college’s president, Roy Mason, deteriorating following 
her open criticism of him and his administration. She had attacked Mr. 





. Burnham v. Ianni, 119 F.3d 668 (8th Cir. 1997). 
. 515 U.S. 819, 115 S. Ct. 2510 (1995). 

. Burnham, 119 F.3d at 676. 

. ad. 

. Id. at 680. 

. Id. at 680-84. 

. 100 F.3d 803 (10th Cir. 1996). 
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Mason’s plans to cut back on personnel, eventually yelling at him and 
threatening him. She subsequently informed a local newspaper that Mr. 
Mason did not have a doctorate, despite his use of the honorific “doctor” 
and the fact that he wore doctoral robes at graduation ceremonies. Ms. 
Gardetto was quoted as questioning Mr. Mason’s “honesty and integrity.””’ 

After Ms. Gardetto supported three successful challengers for seats on the 
college’s Board of Trustees, Mr. Mason sent a confidential letter to the Board 
recommending her termination and seeking its opinion before the new 
trustees took office. The Board suggested that Mr. Mason take no action 
against Ms. Gardetto. Nevertheless, in May, 1993 he suspended Ms. Gardetto 
with pay for insubordination for the remainder of the school year.” 
Following a trial in federal court on Ms. Gardetto’s claim that she was 
wrongfully suspended in retaliation for exercising her free speech rights, the 
jury ruled in favor of Mr. Mason and the college, indicating in response to 
a special interrogatory that her speech was not a motivating factor in her 
suspension.” 

Ms. Gardetto appealed to the Tenth Circuit Court of Appeals, arguing that 
the jury was improperly instructed to determine whether her speech was 
constitutionally protected.” The college and Mr. Mason responded that the 
jury instruction at issue was irrelevant because Ms. Gardetto’s speech was 
not protected by the First Amendment as a matter of law. In analyzing the 
case, the Tenth Circuit applied the four-step test developed in Pickering v. 


Board of Education, Connick v. Myers, and Mount Healthy City School 
District v. Doyle: 


First, the court must determine whether the employee’s speech can be 
“fairly characterized as constituting speech on a matter of public 
concern.” If so, the court must then proceed to the second step and 
balance the employee’s interest, as a citizen, in commenting upon 
matters of public concern against “the interest of the State, as an 
employer, in promoting the efficiency of the public service it performs 
through its employees.” Assuming that the Pickering balancing test 
tips in favor of the employee, the employee, under the third step, must 
prove that the protected speech was a substantial factor or a 
motivating factor in the detrimental employment decision. Finally, if 
the employee makes this showing, the burden then shifts to the 
employer to show “by a preponderance of evidence that it would have 


reached the same decision . . . even in the absence of the protected 
conduct.”** 





. Id. at 808-09. 
. Id. at 809-10. 
. Id. at 811. 
. Id. (quoting Pickering v. Board of Educ., 391 U.S. 563, 568, 88 S. Ct. 1731, 1734 (1968); 
citing Mount Healthy City Sch. Dist. v. Doyle, 429 U.S. 274, 97 S. Ct. 568, 576 (1977)). 
31. Gardetto v. Mason, 100 F.3d 803, 811 (10th Cir. 1996). 
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The court determined that four of the statements Ms. Gardetto made were 
on a matter of public concern: her criticism of Mr. Mason’s force reduction 
plan, her support of challengers in the Board of Trustees election, her 
accusation that Mr. Mason did not have a doctorate, and her efforts to obtain 
a vote of no confidence on his performance in office.” In proceeding to the 
balancing stage of the Pickering analysis, the court concluded that neither 
Mr. Mason nor the college had presented any evidence that Ms. Gardetto’s 
speech had a disruptive effect on the college’s operations. Indeed, Mr. 
Mason admitted at trial that his decision to suspend her was not motivated 
by any concerns over disruption at the school. The court thus found that 
Ms. Gardetto’s speech was protected under the First Amendment.” 

The court next addressed Ms. Gardetto’s claim on appeal that the jury had 
been improperly instructed to decide whether her speech was protected by 
the First Amendment. The court agreed that the trial court had erred in 
permitting the jurors to determine which of her statements, if any, was 
entitled to First Amendment protection. As a result, the Tenth Circuit 
remanded the case for a new trial, after which the trial judge** was to 
instruct the jury which statements were constitutionally protected.” 

In Nelson v. Pima Community College, the Ninth Circuit Court of 
Appeals affirmed a federal district court’s grant of summary judgment 
against an administrative employee at a public college who alleged that she 
was fired because of her criticism of the school’s affirmative action program. 
In her position as Assistant to the President for Affirmative Action and 
Equal Employment Opportunity, Elinor Nelson had strictly defined duties. 
After she exceeded her authority on several occasions despite warnings from 
the president and chancellor of the college, she was informed that her one- 
year employment contract would not be renewed. The college placed her 
on administrative leave and ordered her to stay away from the administra- 
tion building.” Although she received her full wages through the end of her 
contract, Ms. Nelson filed a complaint with the Department of Education’s 
Office of Civil Rights, alleging that her discharge was the result of sex 
discrimination and constituted retaliation for statements she made 
criticizing Pima Community College’s affirmative action program. The 
Office of Civil Rights concluded that Ms. Nelson was terminated for 
repeatedly disregarding orders and exceeding her authority.“ Undeterred, 
she filed a federal lawsuit alleging, among other things, that her termination 
was a violation of the First Amendment. The federal district court granted 
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summary judgment in favor of the college on all of Ms. Nelson’s claims.” 


In considering her appeal, the Ninth Circuit applied its own three-part legal 
test: 


First, the terminated employee must establish that the conduct at issue 
was entitled to constitutional protection. Second, the employee must 
prove that the constitutionally protected conduct was a substantial or 
motivating factor behind the termination. Third, once the terminated 
employee has established the first two elements, the employer must 
prove that it would have made the same decision to terminate even if 
the employee had not engaged in the protected conduct.”” 


The court assumed for the sake of its analysis that Ms. Nelson’s speech was 
indeed protected under the First Amendment. Despite that assumption, 
however, the court found that she presented no evidence to indicate that her 
speech was “a substantial or motivating factor” in her termination.’ 
Instead, Ms. Nelson’s entire case rested on the correlation in time between 
her alleged criticism and her termination. In light of the fact that the college 
presented several legitimate grounds for its decision to fire her, the court 
held that Ms. Nelson had not come up with enough evidence to create a 
genuine issue of material fact regarding the college’s motivation. The Ninth 
Circuit thus affirmed the trial court’s decision in favor of Pima Community 
College.” 

In Thornquest v. King,** the Eleventh Circuit Court of Appeals remanded 
a case by three professors at a public college who alleged that their First 
Amendment rights were violated when they were terminated or transferred 
in retaliation for their union activities and various public criticisms of 
Brevard Community College. The professors claimed that Brevard’s 
“dissent” policy violated their rights to free expression, petition, and 
assembly. Under that policy, the president of Brevard had the authority to 
manage dissent and demonstrations, including the authority to “delineate 
types of acceptable and unacceptable dissent.”** Acting under the policy, 
Brevard had created a “designated demonstration area”® far away from a 
performing arts center, the cost of which had generated substantial 
controversy. Several demonstrators who did not confine themselves to that 
area were arrested.“ 
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The federal district court granted summary judgment in favor of the 
defendants on all of the professors’ claims.*” The Eleventh Circuit Court of 
Appeals reversed the trial court’s judgment as to one of the professor’s 
claims that Brevard transferred him in retaliation for his speech. The 
appellate court also reversed the lower court with regard to the claim by that 
professor and another that the dissent policy was unconstitutional on its 
face and as applied to them: 


According to defendants, the propriety of summary judgment is 
demonstrated by evidence that the College is not a public forum and 
the “dissent” policy reasonably regulates that time, place, and manner 
of demonstrations. From the record before us, we cannot determine 
that there is no genuine issue of material fact on relevant questions 
such as whether the performance center is a public forum; if it is a 
public forum, whether the regulations are narrowly drawn to effectuate 
a compelling state interest; if it is not a public forum, whether the 
regulations are reasonable; and whether Brady and Thornquest have 
standing to challenge the policy. Thus, we remand these claims for 
consideration by the district court.“ 


In Bloch v. Temple University,” the District Court for the Eastern District 
of Pennsylvania ruled that there was a genuine issue of material fact 


regarding a physics professor’s claim that he was denied tenure and 
otherwise mistreated because of his complaints about the condition of his 
laboratory. Immediately after he was hired by Temple in 1990, Professor 
J. Mati Bloch complained to the chairman of his department that his 
laboratory was “aging and decayed” and “in a state of extreme neglect and 
disrepair.”*° As a result, a biohazard team determined that an entire floor 
of the science building had to be closed for nine months while potentially 
harmful materials were isolated and removed.** Professor Bloch alleged 
that, following removal of the hazardous materials and the reopening of the 
science floor, he was treated with hostility by his fellow faculty members. 
When he applied for tenure, the vote of the college’s tenure committee to 
grant his application was reversed. Professor Bloch was persuaded simply 
to wait a year and make a new tenure application. When that application 
and his administrative appeals failed, he sued Temple, alleging that it had 
denied him tenure in retaliation for exercising his free speech rights by 
complaining about his laboratory.” 
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When the university moved for summary judgment, the court applied a 
three-step analysis developed by the Third Circuit Court of Appeals for 
public employee free speech cases. According to the court, “[a]n employee’s 
speech addresses a matter of public concern when it can be ‘fairly 
considered as relating to any matter of political, social, or other concern to 
the community.””* Although Professor Bloch’s speech was made as an 
employee reporting to his employer, and although he had a personal stake 
in the speech, the court said, the potential public health hazard posed by 
the physics laboratory meant that his complaints addressed a matter of 
public concern.** Moreover, the court found that there was a genuine issue 
of material fact regarding whether Temple failed to grant Professor Bloch 
tenure because of his complaints. The court denied Temple’s motion for 
summary judgment.” 

In Scallet v. Rosenblum,” a federal district court in Virginia ruled against 
a business school professor who alleged that the school’s dean failed to 
renew his employment contract in retaliation for the professor’s statements 
about the lack of diversity at the university. Robert Scallet, a professor at 
the University of Virginia’s Darden Graduate School of Business, was an 
outspoken advocate of broadening the business school’s curriculum to make 
it more accessible to female and minority students. In late 1991, an 
associate dean at the school ordered him to remove several articles and 
cartoons relating to diversity issues posted on his office door. Professor 
Scallet did so. Several months later, he was first informed that his employ- 
ment contract would be renewed for the following academic year; a few 
days later, however, the Dean told him that his contract would not be 
renewed after all.*” 

In a grievance filed with the University in October, 1992, Professor 
Scallet alleged that his contract had not been renewed because of his 
publicly expressed views on diversity and multiculturalism at the business 
school. An internal investigation completed in March, 1993 concluded that 
Professor Scallet’s deficiencies as a teacher had motivated the nonrenewal 
of his contract. The report acknowledged that there were a few faculty 
members at the business school who did not like Professor Scallet’s activist 
approach to teaching.” 

In his federal action against the Dean and others involved in the decision 
not to renew his employment contract, Professor Scallet alleged that his 
First Amendment rights were violated because that decision was made to 
silence his outspoken views on diversity. He asserted that three areas of his 
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speech had led to the nonrenewal of his contract: his teaching in class, 
which many faculty members opposed on the grounds that he improperly 
presented topics such as race and gender; his comments at faculty meetings 
advocating greater diversity, which he alleged upset faculty members and 
administrators and his practice of posting controversial news items and 
cartoons on his office door, which had led to the official request for their 
removal.” 

The school officials moved for summary judgment, contending that 
Professor Scallet was not granted a contract extension because he could not 
work effectively with his colleagues and because he was a poor teacher. The 
defendants produced evidence that Professor Scallet had repeated conflicts 
with female professors at the business school and that he was considered to 
be uncooperative and combative by many other colleagues. In addition, the 
officials alleged that he did not teach established material in his class and 
went beyond the subject areas for which he was responsible and in which 
he had expertise.” 

The court applied the Pickering analysis to each of the three areas of 
speech delineated in Professor Scallet’s complaint. With regard to his 
classroom speech, the court rejected the defendants’ position that such 
speech is outside the realm of public concern. While not all in-class speech 
is of public concern, the judges said, certainly comments on the need for 
diversity at a public university falls into that category.” In examining 
whether Professor Scallet’s “exercise of free speech [was] outweighed by the 
‘countervailing interest of the state in providing the public service [he] was 
hired to provide,” the court credited the argument by the school officials 
that his departure from the designated curriculum was disruptive both to 
students and to other professors. As a result, the court concluded that 
Professor Scallet’s First Amendment interest in freedom of speech in his 
classroom was outweighed by the university’s interest in maintaining a 
standardized business curriculum.” 

The court next considered Professor Scallet’s speech during faculty 
meetings. Because he was plainly attempting to produce curriculum 
changes to increase diversity at the business school, according to the court, 
Professor Scallet’s comments were on a matter of public concern.“ The 
business school, in turn, had no legitimate interest in silencing his speech. 
Rather, the court found, it was Professor Scallet’s confrontational and 
argumentative style that most disturbed his colleagues. As a result, the 
court found that his speech at faculty meetings was fully protected under 
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the First Amendment.” With regard to the materials posted on Professor 
Scallet’s door, the defendants admitted that they constituted speech on a 
matter of public concern. They asserted, however, that they had 
legitimately ordered the materials removed for aesthetic reasons. The 
school officials noted that Professor Scallet’s office was located directly 
across the hall form the admissions office and contended that the materials 
detracted from the professional appearance of that office.” The court ruled 
that, even if the officials had been motivated to order the removal of the 
posted materials for reasons of tidiness, their concerns did not outweigh 
Professor Scallet’s clearly established First Amendment right to express his 
own opinions on his own office door.” 

The court then proceeded to determine whether Professor Scallet’s 
employment contract was allowed to run out in retaliation for the two types 
of speech it found were protected by the First Amendment: his speech at 
faculty meetings and the materials he posted on his office door. The court 
determined that he had produced very little evidence linking the 
nonrenewal of his contract to his protected speech. Indeed, the court said, 
the only evidence he presented dealt with his classroom teaching, which 
was not protected speech. The defendants, by contrast, had produced 
extensive evidence and testimony in support of their legitimate reasons for 
failing to renew his employment. The court thus granted summary 
judgment in favor of defendants on all of Professor Scallet’s claims.” 

In Campanelli v. Regents of the University of California,” the California 
Court of Appeals ruled that a former head basketball coach at the University 
of California could not bring a libel action against the school based on 
comments its officials made concerning his poor performance. After Mr. 
Campanelli had sharply criticized his team and used extreme profanity in 
addressing them following two losses early in the season, the University’s 
Chancellor terminated him on the recommendation of the athletic director.” 
In interviews with major newspapers regarding the termination, the athletic 
director was quoted as saying that at least one parent feared that Mr. 
Campanelli “was putting so much pressure on his son that he was making 
him physically ill” and that “[t]he players were beaten down and in trouble 
psychologically.””* 

Mr. Campanelli sued the university, the Chancellor, and the athletic 
director for defamation in state court. The trial court granted the defendants 
a demurrer without leave to amend, from which Mr. Campanelli appealed.” 
On review, the California Court of Appeals explicitly acknowledged that 
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evaluation of a defamation claim must take into account First Amendment 
concerns: “Where, as here, the comments are made in the arena of public 
debate and controversy, a reviewing court has an obligation to examine the 
whole record in order to ensure that there is no infringement of the First 
Amendment guarantee of free expression.””° 

In affirming the trial court’s opinion, the court concluded that because 
the athletic director’s comments were statements of opinion, not fact, they 
could not form the basis of a libel action.”* Moreover, the court said, the 
public’s legitimate interest in receiving information on public issues 
mitigated strongly against permitting a libel action under such 
circumstances. “The First Amendment is served not only by articles and 
columns that purport to be definitive but by those articles that, more 
modestly, raise questions and prompt investigation or debate.”” 

In Nelson v. University of Maine,” the district court in Maine ruled that 
the First Amendment claims of two professors were subsumed by their 
claims under Title IX of the Education Act Amendments of 1972. The 
professors alleged that the University of Maine had denied one of them 
tenure and failed to properly investigate a secular harassment complaint 
against the other in retaliation for the fact that they had “‘spoken [out] on 
behalf of persons whom they believed had been discriminated against on 
grounds of gender” and “raised concerns” about “‘discriminatory treatment 
both to women and those who work to advance gender equality” by 
university staff members.” The University asserted that the free speech 
claims were subsumed by the Title IX claims.” The court began its analysis 
by reciting the appropriate legal standard to be employed in deciding the 
issue: 


It is well settled that when Congress legislates and creates specific and 
comprehensive remedies to redress an individual plaintiff's rights, 
Congress can preclude private enforcement of constitutional claims 
when the relief sought is covered under the statute’s remedial scheme. 
The Sea Clammers doctrine holds that congressional intent to preclude 
constitutional claims can be gleaned from the comprehensive nature 
of the remedial devices provided in a particular Act.” 


The court determined that Plaintiffs’ Title IX claims subsume their 
constitutional claims if Title IX can be read to contain an “express provision 
or other specific evidence from the statute itself that Congress intended to 
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foreclose such private enforcement.” After examining the scope of Title 
IX, the court concluded that its “comprehensive” remedies “clearly establish 
congressional intent to foreclose § 1983 or constitutional claims. Plaintiffs’ 
Title IX claims thus trump the more general remedies available under the 
First Amendment and subsume those claims.”™ In a addition, the district 
court expressly rejected the Plaintiffs’ argument that their First Amendment 
claims should not be subsumed “because they address a separate harm.... 
The Sea Clammers doctrine . . . does not generally distinguish among 
constitutional injuries in this manner. Rather if the statutory scheme at 
issue redresses the injuries claimed, it precludes the constitutional 
claims.” The court was further persuaded of the correctness of its conclu- 
sion because “Plaintiffs’ First Amendment claims arose from the same 
underlying facts and address the same injuries as the Title IX claims.”* 
The court thus dismissed all of the professors’ First Amendment claims.™ 

As already indicated, it has become increasingly common for educators 
suing colleges and universities to include school officials and even fellow 
faculty members as defendants. The result has been greater analysis of the 
legal defense of qualified immunity. In Wagner v. Texas ASM University,” 
a federal district court in Texas rejected the argument of public university 
officials that they were protected from a professor’s First Amendment claims 
by qualified immunity. Dr. Jackson Wagner was a member of the faculty 
of the College of Medicine at Texas A&M University. In 1987, he accused 
one of his faculty colleagues of scientific fraud and of falsely representing 
himself as a medical doctor. In response, the accused charged Dr. Wagner 
with drug abuse, fraud, theft, improper use of prescription medication, and 
homosexuality. After a lengthy inquiry, the university determined that Dr. 
Wagner’s charges were correct and the other professor was permitted to 
resign from his position without a negative reference in his employment file. 
Dr. Wagner, however, continued to push for a broader investigation of the 
scientific fraud and for a more severe penalty for the guilty faculty 
member.” After Dr. Wagner took a sabbatical and returned to find that the 
university would not permit him to resume his previous teaching schedule, 
he sued the university and its of its officials for, among many other things, 
violation of his First Amendment rights. Dr. Wagner alleged that the 
university had retaliated against him because he continued to speak out 
about the episode of scientific fraud which he had brought to its attention 
in the first place.*” 
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The individual defendants admitted that Dr. Wagner’s speech was 
protected by the First Amendment and that it “could have” motivated any 
of their actions that the court might determine were adverse. They 
steadfastly contended, however, that the actions alleged by Dr. Wagner did 
not constitute “adverse employment actions” for purposes of a First Amend- 
ment claim.” The court squarely rejected the defendants’ argument. “Fifth 
Circuit precedent indicates a more expansive reading of what may be 
considered an adverse employment action. Any important condition of 
employment may qualify for protection.” Specifically, the court disagreed 
with the notion, raised by the individual defendants, that Dr. Wagner could 
not have suffered an adverse employment action because his property 
interests were not implicated by the change in his teaching assignments: 


A reassignment within the workplace to positions that are less 
productive and less satisfying, though it does not implicate property 
interests, may still serve as the basis for a First Amendment claim .... 
Indeed, a non-tenured teacher, who concededly has no property 
interest in his position or assignment, may, nonetheless, assert a valid 
First Amendment claim .. . . [RJetaliation by way of demotion, 
transfer, or reassignment undermines the ability of public employees 
to speak or testify truthfully without fear of reprisal and thus impinges 
on their right to free speech under the First Amendment.” 


The court also rejected the defendants’ argument that they were entitled 
to qualified immunity from Dr. Wagner’s First Amendment claims. “Under 
the doctrine of qualified immunity,” the court recited, “government officials 
performing discretionary functions are shielded from liability for civil 
damages ‘insofar as their conduct does not violate clearly established 
statutory or constitutional rights of which a reasonable person would have 
known.” Because the court was required to determine the actions of “a 
reasonably competent official,” it was required to pinpoint the state of the 
law of the First Amendment and public employees at the relevant time. The 
court did not have a difficult time disposing of the defendants’ immunity 
argument: “Wagner asserts that he was reassigned to a less prestigious and 
more burdensome teaching position in order to retaliate against him for 
speaking about the Trulson matter. [Defendants] cannot claim that a 
reasonable official would not have been aware that retaliation for speech of 
this type would violate an individual’s rights.”* 
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In Rubin v. Ikenberry,” an Illinois federal district court, in a unique case, 
held that a public university’s response to a sexual harassment claim against 
a professor did not violate his First Amendment rights. Professor Louis 
Rubin taught an elementary education course in the College of Education at 
the University of Illinois’ Champaign-Urbana campus. Two of the students 
in his class, which was all female, filed sexual harassment grievances 
against him based on his sexual inquiries, commentary, and jokes during 
class. When questioned about the allegations by university officials, 
Professor Rubin admitted the comments but argued that they were 
pedagogically appropriate when viewed in context.“* After the university 
granted the grievances, Professor Rubin sued it and four of its officials, 
alleging that his First Amendment rights and his right to academic freedom 
had been violated by the university’s handling of the students’ complaints.” 

The court noted that “while academic freedom is protected, it is not an 
independent First Amendment right, and a court... ‘cannot supplant our 
discretion for that of the University.” It then proceeded to apply the three- 
part Mt. Healthy test for public employee free speech cases. Discussing the 
comments Professor Rubin admittedly made, the court concluded that they 
were not on a matter of public concern. “Course content is not a matter of 
public concern. . . . This results from the fact that disputes about course 
content involve the public employee as a teacher and not as an interested 
citizen.” The court then declared that it “need not undertake to balance 


the parties’ competing interests to determine whether Rubin’s speech is 
protected. Further, the Court need not reach the second and third prongs 
of the Mt. Healthy test.” Rubin reflects a trend in which students’ 
complaints about professors’ classroom speech, especially speech that is 
alleged to constitute sexual harassment, lead school officials to curtail or 
even discipline that speech in some respect. 


B. Student Speech 


Unlike the typical case involving speech by educators, those involving 
speech by students at public universities and colleges frequently turn on the 
type of forum involved. Public universities have broad discretion to regulate 
speech in non-public forums, but in limited public forums and public 
forums they can only limit access based on the content of speech if doing so 
serves a compelling state interest and the restrictions on access are narrowly 
drawn to achieve that end. Such institutions are free to impose content- 
neutral restrictions if they are narrowly tailored to serve a significant 
governmental interest. While many courts do not address forum analysis 
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explicitly, the issue lurks in the background of every case involving student 
speech. 

The often overriding importance of forum analysis is illustrated by the 
decision in Gay Lesbian Bisexual Alliance v. Sessions.” In that case, the 
District Court for the Middle District of Alabama held that a state statute 
prohibiting universities from using public funds to support any student 
group which encouraged violation of the state’s sexual misconduct laws 
constituted impermissible discrimination against speech based on 
viewpoint. The case originated in the fall of 1991, when Auburn 
University’s student government organization refused to recognize the 
Auburn Gay and Lesbian Association as an official campus group. That 
decision was overruled by Auburn officials, leading to a public outcry. In 
response, the Alabama legislature considered passage of a new law to 
restrict the ability of universities in the state to provide support to certain 
types of organizations. Meanwhile, the Dean of the University of South 
Alabama, Dale Adams, advised the Gay Lesbian Bisexual Alliance (“GLBA”), 
a recognized student group at his school, to cancel a planned celebration to 
mark its first year of existence. Dean Adams opined that it would be better 
to wait until the legislature had completed work on the proposed new 
measure. In order to maintain good relations with the South Alabama 
administration, the GLBA agreed.’” 

Shortly thereafter, the state legislature passed Section 16-1-28 of the 
Alabama Code, which provided in relevant part: 


No public funds or public facilities shall be used by any college or 
university to, directly or indirectly, sanction, recognize, or support the 
activities or existence of any organization or group that fosters or 
promotes a lifestyle or actions prohibited by the sodomy and sexual 
misconduct laws. ... No organization or group that receives public 
funds or uses public facilities, directly or indirectly, at any college or 
university shall permit or encourage its members or encourage other 
persons to engage in any such unlawful acts or provide information or 
material that explain how such acts may be engaged in or performed.™ 


When the GLBA at the University of South Alabama requested a university 
bank account in June 1992, its request was denied pending an interpretation 
of the new law by university attorneys. The university denied several sub- 
sequent requests for funds from GLBA on the same basis. Finally, the 
student senate voted to approve $570 for the GLBA to bring a speaker to 
campus in the spring of 1993. Several weeks later, the Alabama Attorney 
General sent a letter to the university warning that such funding violated 
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Section 16-1-28. After receiving the letter, the university conducted an 
internal investigation and disqualified the GLBA from receiving university 
funds. The group was still permitted, however, to meet in university 
facilities.’ 

The GLBA brought a federal action challenging the constitutionality of 
the state statute under the First Amendment. The group sought declaratory 
and injunctive relief against the university and the State Attorney Gen- 
eral."* The court’s analysis of the free speech issues raised relied heavily 
on the Supreme Court’s decision in Rosenberger v. Rector and Visitors of the 
University of Virginia.*” In that case, the Justices ruled that a public univer- 
sity’s denial of funding to a Christian student group amounted to viewpoint 
discrimination in violation of the First Amendment: “[iJn the realm of 
private speech or expression, government regulation may not favor one 
speaker over another. Discrimination against speech because of its message 
is presumed to be unconstitutional.”*” 

Drawing a parallel to the situation involving the GLBA, the district court 
decided that Alabama’s new statute constituted viewpoint discrimination 
because it operated to silence only one viewpoint: that of homosexual 
students at state universities.” Indeed, the court noted, while the GLBA 
was prohibited from receiving public funds to advocate a homosexual 
lifestyle, another student group could receive public funds to speak out 
against it. This, the court said, was damning evidence of viewpoint 
discrimination.” In response to the defendants’ argument that the state 
should not be required to support the viewpoints of a particular 
organization, especially one that advocates violation of the law, the court 
acknowledged the university's right to determine the content of the 
education it provides. It is not permitted, however, to determine which 
groups it will support based on their viewpoint. “‘A holding that the 
University may not discriminate based on the viewpoint of private persons 
whose speech it facilitates does not restrict the University’s own speech.””*” 

The defendants also argued that the Alabama law was permissible 
because it was similar to an inchoate criminal statute and because there is 
no fundamental right to engage in sodomy or sexual misconduct. The court 
rejected this assertion, holding that the statute went too far by prohibiting 
the mere advocacy of criminal conduct.’ It cited the U.S. Supreme Court’s 
seminal decision in Brandenburg v. Ohio, in which the conviction of a Ku 
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Klux Klan member jailed for merely advocating criminal conduct was 
overturned as a violation of the First Amendment. Brandenburg established, 
the court said, that while incitement may be prohibited, mere advocacy 
cannot. In any event, the court declared, the GLBA was not even alleged to 
have promoted violation of Alabama’s sodomy or sexual misconduct laws. 
The court granted the GLBA’s request for a declaratory judgment that 
Section 16-1-28 was unconstitutional under the First Amendment both on 
its face and as applied to the GLBA. The court also ruled that an injunction 
was not necessary.’” 

The Eleventh Circuit Court of Appeals affirmed the trial court’s decision 
in Gay Lesbian Bisexual Alliance v. Pryor.* On appeal, the Attorney 
General asked the court to interpret Section 16-1-28 to fit within 
Brandenburg’s narrow exception as prohibiting only speech which incites 
imminent lawless action. The court declined the invitation: 


The Attorney General’s proposed construction of § 16-1-28 is an 
insupportable interpretation of the statute. The key language from part 
(a) of the statute prohibits funding any group which “fosters or 
promotes a lifestyle or actions prohibited by the sodomy and sexual 
misconduct laws.” The plain meaning of this language is broad. The 
legislature used similarly broad language in part (b).... It would be 
difficult indeed to interpret this language as applying only to 
incitement of imminent lawless action as the Attorney General 


suggests. The speech at issue clearly implicates the First Amend- 
ment.** 


The court next held that it was clear in light of the Rosenberger decision 
that the university's system for the funding of student groups had created 
a limited public forum.” As such, the court held, the university could not 
discriminate among viewpoints. 


A university may determine what subjects are appropriate for the 
forum, but the university may not proscribe positions students choose 
to take on those subjects. ... Thus, a university might limit the funds 
it makes available for student activities to those involving 
Shakespearean literature. Within such a framework, however, the 


university could not deny funding to critical interpretations of 
Shakespeare.’*”® 
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The court described the Attorney General’s attempts to distinguish 
Rosenberger as “feeble” and affirmed the district court’s decision.’” 

In Qvyjt v. Lin, a federal district court in Illinois ruled that there was an 
issue of fact regarding a state university student’s claim that he was 
subjected to academic dismissal in retaliation for exercising his free speech 
rights. Fernand Qvyjt, a graduate fellow in the chemistry department at 
Northern Illinois University, accused his research and dissertation adviser, 
Dr. Chiu-Tsu Lin, of misappropriating his work and engaging in other acts 
of scientific fraud. In response to the formal allegation, the university 
established a review committee to investigate the charges. Mr. Qvyjt was 
subsequently dismissed from the doctoral program, allegedly because he 
was not progressing satisfactorily and because he had failed to select a new 
dissertation adviser following Dr. Lin’s suspension.’” 

Mr. Qvyjt sued several members of the faculty, including Dr. Lin, alleging 
claims for violation of due process and violation of the First Amendment. 
With regard to the latter claim, he argued that he was dropped from the 
doctoral program in retaliation for raising allegations of scientific 
misconduct against Dr. Lin.” Despite the defendants’ contention that the 
proper legal standard to apply was that used in public employee cases, the 
court decided that because Mr. Qvyjt was a student, not an employee of the 
University, the appropriate legal standard was to be found elsewhere. The 
court turned to the celebrated case of Tinker v. Des Moines Independent 
Community School,’ in which student speech as held to be protected under 
the First Amendment if it does not “materially and substantially interfere 
with the requirements of appropriate discipline.”*” Indeed, the court said, 
any other standard would risk chilling student expression of opinions and 
beliefs, particularly in a case involving allegations of impropriety by faculty 
members. The court concluded that there was a genuine issue of material 
fact regarding the free speech claims, including the faculty members’ 
assertion that Mr. Qvyjt’s speech was unprotected because it was libelous. 
The defendants’ motion for summary judgment was thus denied. Qvyjt 
illustrates how judicial decisions involving the much more limited First 
Amendment rights of elementary end secondary school students can affect 
the law applied to the speech of students at public colleges and 
universities. '”° 

In Edwards v. Buckley,* the Ohio Court of Appeals held as a matter of 
law that a public university’s chief legal counsel did not violate the First 
Amendment rights of a former law clerk she terminated for failing to 





. Id. at 1550-51. 

. 932 F. Supp. 1100 (N.D. Ill. 1996). 

. Id. at 1104-05. 

. Id. at 1102. 

. 393 U.S. 503, 89 S. Ct. 733 (1969). 

. Id. at 513, 89 S. Ct. at 740. 

. 932 F. Supp. at 1109-10. 

. 667 N.E.2d 423 (Ohio Ct. App. 1995). 





150 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 2 


disclose her simultaneous employment as a newspaper reporter. Karen 
Edwards was dismissed from her position as a law clerk at Cleveland State 
University when her superior, the chief legal counsel, learned that she was 
also employed as a reporter for the campus newspaper and the law school 
newspaper. The court agreed that “a public employee may not be 
discharged for exercising the constitutional right of free speech on an issue 
of public concern.”’” In determining whether the actions of the legal 
counsel in terminating Ms. Edwards were “objectively reasonable” for 
purposes of an asserted defense of qualified immunity, the appellate court 
noted that “a determination of the objective legal reasonableness of the 
appellee’s actions must take into consideration the fact that the appellee has 
an affirmative duty to obey the Code of Professional Responsibility” 
because the Code has strict prohibitions against conflict of interest and the 
disclosure of client confidences, the court said, it was reasonable for the 
university’s legal counsel to conclude that she could not permit a reporter 
to work in her office. 


Although the appellant contends that she was given no confidential or 
secret information, it is not possible for her to make that assessment. 
The disclosure of an issue to be researched by a law clerk on behalf of 
a client in and of itself may be a disclosure to that clerk of confidential 
information. It is untenable to place an attorney in the position of 
having an employee on staff who so closely aids the attorney in 
representing the client and yet investigates for the public the very 
same client.’”’ 


The court seemed to take additional comfort in the fact that “[t]he Ohio 
Supreme Court has held that the attorney-client privilege is so strong that 
it prevails over the right of free speech.” 


Il. THE RELIGION CLAUSES 


Cases involving the proper roles of government and religion in public 
schools traditionally account for a significant number of First Amendment 
cases involving public colleges and universities. Indeed, last year’s most 
significant First Amendment decision, Rosenberger v. Rector and Visitors of 
the University of Virginia,’”° was just such a case. The past year, however, 
saw far fewer Establishment Clause and Free Exercise Clause decisions. 
The cases decided during the past year indicate that we may already be in 
the midst of a period of relative calm in this area of First Amendment law. 
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A. The Establishment Clause 


The single major case involving the Establishment Clause in higher 
education was a retread of a familiar, even stale, issue: public school prayer. 
Last year’s report on First Amendment law included a discussion of the 
decision in Tanford v. Brand,** in which a federal district court in Indiana 
held that a member of the clergy may offer prayers at a public university’s 
commencement without violating the Establishment Clause. James Tanford, 
a tenured law professor, had filed suit to have the practice of clergy-led 
commencement prayer declared unconstitutional and preliminary 
enjoined.*** Employing the legal test used by the Supreme Court in Lee v. 
Weisman,*” in which the Court ruled that clergy-led prayer in the middle 
school setting violated the Establishment Clause, the district court held that 
the situation was different in higher education.’** Although the court agreed 
that the university “sponsored” the prayer, it declared that because the 
graduates were mature adults capable of exercising independent judgment, 
the element of coercion was missing. In addition, the court said, the 
solemnization of the ceremony was a legitimate secular purpose for the 
prayer, which was brief and nondenominational.** Consequently, the court 
believed that plaintiffs were unlikely to prevail on the merits at trial and 
denied a preliminary injunction against the commencement prayer. 

Following the denial of the injunction, plaintiffs moved for summary 
judgment on the grounds that the graduation prayer would constitute a 
violation of the First Amendment’s Establishment Clause.** In deciding 
the motion, the court again relied on the Supreme Court’s analysis of 
graduation prayer in the junior high school setting in Lee v. Weisman.’ 
The court noted that the Court had found the prayer in that case to run afoul 
of the Establishment Clause because “state officials direct[ed] the 
performance of a religious exercise” and because “even for those students 
who object[ed] to the religious exercise, their attendance and participation 
in the state-sponsored religious activity [was] in a fair and real sense 
obligatory. .. .”*°” 

While the court freely acknowledged that the former was also true in 
Tanford, that is, a state university had chosen the clergy and directed the 
manner in which the prayer was to be given, it did not agree that the prayer 





130. 883 F. Supp. 1231 (S.D. Ind. 1995), summ. denied, dismissed, 932 F. Supp. 1139 (S.D. 
Ind. 1997), cert. denied, 118 S. Ct. 60 (1997). 

131. Id. at 1235. 

132. 505 U.S. 577, 586, 112 S. Ct. 2649, 2655 (1992). 

133. Id. at 883 F. Supp. at 1240-41. 

134. Id. at 1244. 

135. 932 F. Supp. 1139 (S.D. Ind. 1996), affd, 104 F.3d 982 (7th Cir.), cert. denied, 118 S. 
Ct. 60 (1997). 

136. 505 U.S. 577 (1992). 

137. 932 F. Supp. at 1142 (quoting Lee v. Weisman, 505 U.S. 577, 112 S. Ct. 2649 (1992). 





152 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 2 


at issue in Tanford was similar in coercive effect to that in Lee. The court 
noted that each of the four factors applied by the U.S. Supreme Court in Lee 
in determining that the prayer was coercive focused on the tender age and 
immaturity of the graduating students.** The Justices found that in the case 
of elementary and secondary schools students, peer pressure played such 
a substantial role in their actions that openly dissenting from a graduation 
ceremony is not a realistic option. The district court noted that the size and 
diversity of the student body at Indiana University made it highly unlikely 
that a dissenting student would be singled out.’ In addition, 
commencement ceremonies in elementary and secondary schools are 
typically considered so important as to be virtually mandatory, while 
attendance at college and graduate school commencements is much less 
uniform. The option of attending smaller departmental ceremonies also 
played a role in the court’s analysis.” 

The Tanford court also applied the three-part test set out by the Supreme 
Court in Lemon v. Kurtzman."** To pass muster under Lemon, a state action 
must have a secular purpose, its primary effect must neither advance nor 
inhibit religion, and it must not result in excessive entanglement between 
government and religion.” The first prong of the test was satisfied, the 
court said, because the primary purpose of the invocation was not religious 
as a matter of law. Instead, the court viewed the prayer as merely 
continuing a 155-year tradition of solemnizing the graduation ceremony. 
The prayer’s brevity and the sophisticated level of the audience weighed 
heavily in the court’s conclusion that the prayer did not constitute an 
endorsement of religion generally, or of a particular religious faith, by the 
university.“* Nor was the prayer likely to influence the religious beliefs of 
anyone in the audience, the court declared.” 

While the Tanford court agreed that the university’s selecting a cleric to 
deliver the invocation and reminding him to make his message uplifting 
constituted entanglement between government and religion, it did not rise 
to the level of entanglement because there were no pervasive or frequent 
contacts between the university and the clergy member.“ The court thus 
ruled that the invocation and benediction at Indiana University’s 
commencement ceremony was not a violation of the Establishment Clause, 
denying plaintiffs’ motion for summary judgment. The court then took the 
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unusual step of granting summary judgment in favor of the University 
although it had made no such motion.” 

In Mincone v. Nassau County Community College,“ the District Court for 
the Eastern District of New York denied a preliminary injunction to a group 
of taxpayers who argued that a public college had violated the Establish- 
ment Clause by offering a course containing material which they contended 
disparaged their religious beliefs. The plaintiffs alleged that a course 
entitled Family Life and Human Sexuality offered by Nassau County 
Community College “constitutes a deliberate and malicious disparagement 
of traditional Jewish and Christian, and particularly Catholic, teachings on 
marriage, procreation, and adultery” and “promotes the religious teachings 
of particular Eastern religions, such as Hinduism and Buddhism regarding 
sexuality.”"° The court denied the college’s motion to dismiss the 
complaint on procedural grounds, finding that taxpayer status was 
sufficient to confer standing and that plaintiffs had stated a claim for relief 
under the First Amendment. Plaintiffs moved for a preliminary injunction 
preventing the college from continuing to offer the course.” 

The college argued that its choice of course offerings was protected by its 
right to academic freedom under the Free Speech Clause of the First 
Amendment. The court acknowledged that academic freedom is a special 
concern of the First Amendment, but it concluded that academic freedom 
alone does not protect the content of course material from constitutional 
challenge. In short, said the court, academic freedom is a defense to a legal 
claim but not an absolute defense.” 

Applying the well-settled federal standard for determining whether a 
preliminary injunction is warranted, the court rejected the plaintiffs’ claim 
that they were suffering irreparable harm because none of them were 
enrolled in the course or even students at the college. Nevertheless, the 
court assumed that irreparable harm had been demonstrated and proceeded 
to assess plaintiffs’ likelihood of success on the merits.** Although the 
court agreed that the case presented serious, compelling constitutional 
issues, it concluded that it was not clear that the taxpayers would prevail at 
trial.“* In addition, the court decided that the balance of hardships did not 
weigh in plaintiffs’ favor. On that basis, the plaintiffs’ preliminary 
injunction motion was denied.*™ 
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B. The Free Exercise Clause 


In Tucker v. State of California Department of Education,” the Ninth 
Circuit Court of Appeals ruled that a state agency’s ban on the display of 
religious symbols in the workplace violated the Free Exercise Clause. The 
California Department of Education had ordered one of its employees, 
Monte Tucker, to refrain from placing religious statements on his work, 
discussing religion in the workplace, and displaying religious pictures or 
symbols outside of the perimeters of his office space. The order followed 
Mr. Tucker’s continuing practice of placing the phrase “Servant of the Lord 
Jesus Christ” and the acronym “SOTLJC” on computer programs and other 
materials he worked on that were distributed throughout the Department.’*° 
Several months later, the agency circulated the following similar order to all 
of its employees stating that they could not: 


1) Store or display any religious artifacts, tracts, information or other 
materials in any part of the workplace other than in their own closed 
offices or defined cubicles; 2) Engage in any religious advocacy, either 
written or oral, during the work hours or in the workplace; [or] 3) Place 
any personal acronym, title, symbol, logo, or declaration unrelated to 
the business of the Department on any official communication or work 
product.” 


Mr. Tucker sued the Department, alleging that its rules violated his right to 
free exercise of religion under the First Amendment.** After the district 
court’s denial of his request for an injunction and its ruling in favor of the 
Department of Education on the constitutional claim, Mr. Tucker appealed. 
He asserted that the Ninth Circuit should apply the strict scrutiny legal 
standard to the agency’s directive because the workplace was a limited 
public forum. Under the strict scrutiny standard, a measure must be 
narrowly tailored to serve a compelling state interest in order to survive 
under the First Amendment. The court rejected this view, citing the 
Supreme Court’s holding in Cornelius v. NAACP Legal Defense and 
Education Fund” for the proposition that the state had to voluntarily open 
a nontraditional forum for public discourse before it could create a limited 
public forum. Because the state had not intentionally opened its workplace 
for such discourse, the court said, no limited public forum had been 
created.” 

The court also rejected the Department of Education’s contention that its 
rule should be treated as a time, place, and manner restriction for First 
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Amendment purposes. The restrictions at issue, the court noted, were not 
content-neutral, so they did not fall into the time, place, and manner 
category.” Instead, that court applied the venerable Pickering standard for 
assessing restrictions on the free speech of public employees. The court 
made short work of the evidence presented by the state in support of its 
claim that Mr. Tucker’s religious speech was disruptive to its efficient 
operation.” The court acknowledged, however, that the Department of 
Education had a legitimate concern that it not violate the Establishment 
Clause, particularly in light of its mission of administering the state public 
school system.’ The court turned to the U.S. Supreme Court’s decision in 
Rosenberger v. Rector and Visitors of the University of Virginia™ for treatment 
of an identical argument by a state university in a different factual context. 
In Rosenberger, the Justices ruled that there must be a “plausible fear” that 
the speech in question would be attributed to the state before it could be 
restricted. Applying the standard to Tucker, the court said, there was no 
danger that Mr. Tucker’s religious speech would be understood as that of the 
state itself. While a policy restricting such speech might be justifiable for 
public employees who regularly meet the public, like teachers, the court 
said, Mr. Tucker’s limited activities with coworkers presented no risk of an 
Establishment Clause violation.“* The Ninth Circuit reversed the district 
court’s decision and held that the Department of Education prohibition on 
religious advocacy violated Mr. Tucker’s free exercise rights.” 

The court separately treated the agency’s ban on the storage and display 
of religious materials outside of employees’ offices or cubicles. Because the 
state has a clear interest in controlling what is posted in the public areas of 
its offices, the court said, there was greater danger that such materials could 
be seen as expressing the views of the state rather than merely those of its 
employees." Notwithstanding this danger, the court determined that the 
Department’s order amounted to impermissible viewpoint-based discrimina- 
tion against religious speech, as well as unconstitutionally overbroad under 
the First Amendment.** The court ordered summary judgment in Mr. 
Tucker’s favor with regard to the entire substance of the order.’” The 
startling thing about the Tucker case was not the outcome but rather the 
clumsy nature of the state agency’s attempt to regulate religious speech, to 
say nothing of the district court’s inexplicable decision in the agency’s favor. 
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In Goehring v. Brophy,’ the Ninth Circuit Court of Appeals ruled that 
a public university’s use of student registration fees to fund student 
abortions did not violate a student’s right to free exercise of religion. The 
policy of the University of California required graduate students to have 
health insurance, either through the University or through a low-cost 
outside provider. If students choose university insurance, they receive a 
small subsidy which is paid for from mandatory student registration fees. 
While the university’s insurance policy covered abortions, they could not 
be performed on campus at the student health center. Rather, students 
requesting abortions were referred to an outside provider.’” 

In mid-1992 six graduate and undergraduate students at the University 
filed a lawsuit which, among other things, challenged the constitutionality 
of the school’s funding of student abortions. They argued that the use of 
mandatory student registration fees to pay for something that violated their 
religious beliefs was unconstitutional under the Free Exercise Clause’”’ and 
a violation of the Religious Freedom Restoration Act (“RFRA”). The federal 
district court granted summary judgment to the university on the free 
exercise claim.’ On appeal, the Ninth Circuit found that the university’s 
abortion funding policy did not substantially burden the students’ right to 
freely exercise their religion for purposes of RFRA.*” The students, the 
court noted, were not required to attend the University or to purchase health 
insurance from the university if they did attend.’” In addition, the court 


deemed it significant that the subsidy at issue was exceedingly small and 


all abortions were performed off campus.’” 


Despite its finding that no substantial burden was present, the court 
nevertheless proceeded to analyze the university’s insurance program under 
the strict scrutiny standard that would have applied had such a burden been 
established. The program furthered a number of important purposes, the 
court noted, including providing affordable health insurance so that 
students’ education would not be compromised by poor health or massive 
medical bills.” The court rejected the plaintiffs’ attempt to liken their case 
to that of attorneys whose mandatory bar association dues, the Supreme 
Court has held, cannot be used to support ideological causes with which 
they disagree. In that situation, the court declared, the attorneys were 
required to pay dues in order to practice law; attendance at the University 
of California and participation in its insurance program, by contrast, are 
both entirely voluntary.”” Goehring was one of the most interesting cases 
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of the year, and it is undoubtedly not the last case in which religious 
students will argue that a university policy violates their free exercise rights. 

In Rader v. Johnston,” the Nebraska federal district court held that a 
public university's policy requiring freshman students to live in on-campus 
dormitories violated the Free Exercise Clause because it restricted a 
student’s religious practice without a compelling state interest. The case 
arose when Douglas Rader, a freshman at the University of Nebraska- 
Kearney, petitioned the school for an exemption from its freshman 
residency policy to allow him to live off-campus at the Christian Student 
Fellowship. Mr. Rader explained in his petition that the lifestyle practiced 
by many in the University’s dormitories, including smoking, drinking, 
premarital sex, and profanity, would not permit him to maintain the high 
moral standards of his Christian faith. Mr. Rader acknowledged that his 
case did not fall within any of the established exceptions to the University’s 
residency policy: he was not asking to live with his parents, he was not 
nineteen years old or older, and he was not married.’ The university had 
granted discretionary exemptions to the residency policy regularly in the 
past. Indeed, approximately one-third of his classmates resided off campus 
during their freshman year.” 

The university official with authority over the freshman residency policy 
denied Mr. Rader’s petition, admittedly based solely on his own experiences 
with life in the school’s dormitories and the University’s practice of denying 
freshman requests to live at the Christian Student Fellowship because the 
organization did not meet the goal of promoting diversity at the 
university.* Mr. Rader sued the university and three of its officials, 
alleging that their denial of his petition violated his First Amendment right 
to free exercise of his religion. In its analysis of the free exercise claim, the 
court relied on the decision of the Supreme Court in Church of the Lukumi 
Babalu Aye, Inc. v. City of Hialeah. In that case, the Justices ruled that a 
municipal ordinance prohibiting the slaughter of certain types of animals 
to be unconstitutional because it targeted the plaintiffs’ unique religious 
practices. The legal standard of strict scrutiny was appropriate in Lukumi, 
according to the court, because the ordinance at issue was neither neutral 
nor generally applicable.” 

The Rader court determined that a large proportion of the one-third of 
freshman residing off campus were doing so pursuant to discretionary 
exemptions to the university's freshman residency policy.“° While 
exemptions were routinely granted for a number of reasons unrelated to 
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religion, the court found, the university had systematically denied granting 
exemptions for religious reasons. On this basis, the court concluded that 
the policy was not applied generally to all freshman.” The court similarly 
concluded that although the policy was neutral on its face, it was not 
neutral in its purpose or effect. For example, while it was the normal 
practice of school officials to meet with students as part of the evaluation of 
their exemption petitions, they had not done so in Mr. Rader’s case. The 
court even determined that the university official in charge of ruling on the 
petitions automatically denied those which cited religious reasons.” 

Finally, the court decided that while the university had established that 
its freshman residency policy served several compelling interest, such as 
promoting diversity, tolerance, and academic success, it had failed to 
demonstrate a compelling interest in denying all petitions for exemptions 
from the policy which were based on religious concerns.” Moreover, the 
court said, the university was undercutting its own goals by permitting more 
than one-third of each freshman class to reside off campus. Consequently, 
the court could find no compelling interest in application of the residency 
policy in the manner chosen by the university.” The court ruled that the 
policy violated the Free Exercise Clause of the First Amendment and 
entered judgment for Mr. Rader.™ 


III. THE RELIGIOUS FREEDOM RESTORATION ACT 


Last year this space contained the statement that “[e]ven in the face of . 
. . ongoing skirmishes in the lower courts, there does not appear to be a 
significant risk that RFRA will be held unconstitutional by the Supreme 
Court.”*”* While the risk may not have been significant, the result came to 
pass. On June 25, 1997, the Supreme Court struck down RFRA as a 
violation of the constitutional separation of powers.” Although the case 
the Court chose as a vehicle to bury RFRA did not involve higher education, 
it is nonetheless worth examining the Court’s analysis because RFRA had 
such a sweeping effect on the operations of public colleges and universities. 

In Flores v. City of Boerne,™ the Fifth Circuit Court of Appeals reversed 
the court’s ruling to that effect. Because the stated purpose of the RFRA was 
to overturn the Supreme Court’s decision in Employment Division v. 
Smith,’* which changed the legal standard in Free Exercise Clause cases, 
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the district court said, and because it is “the province and duty of the 
judicial department to say what the law is,” the Act was unconstitutional.*® 
Based on its acknowledgment that the issue “involves a controlling question 
of law as to which there is substantial ground for difference of opinion,” 
however, the court certified an immediate interlocutory appeal.’ The Fifth 
Circuit reversed the lower court, holding that Congress’ action in passing the 
RFRA did not violate the separation of powers doctrine, but was within its 
Fourteenth Amendment authority to prohibit conduct threatening freedom 
of religion.’® 

The Supreme Court, in turn, reversed the Fifth Circuit’s decision and 
held that RFRA in fact did violate the separation of powers doctrine.” The 
majority represented a unique coalition of liberal and conservative: Chief 
Justice William Rehnquist and Justices John Paul Stevens, Antonin Scalia, 
Clarence Thomas, and Ruth Bader Ginsburg. Only Justices Sandra Day 
O’Connor, David Souter, and Stephen Beyer dissented. Justice Anthony 
Kennedy’s majority opinion stated in characteristically plain fashion that 
“[t]he power to interpret the Constitution in a case or controversy remains 
in the judiciary.” He rejected the argument that Congress was merely 


enforcing the First Amendment’s Free Exercise Clause when it passed 
RFRA: 


Legislation which alters the meaning of the Free Exercise Clause 
cannot be said to be enforcing the Clause. Congress does not enforce 
a constitutional right by changing what that right is. It has been given 
the power “to enforce,” not the power to determine what constitutes a 
constitutional violation. Were it not so, what Congress would be 
enforcing would no longer be, in any meaningful sense, the 
“provisions of [the Fourteenth Amendment].” While the line between 
measures that remedy or prevent unconstitutional actions and 
measures that make a substantive change in the governing law is not 
easy to discern, and Congress must have wide latitude in determining 
where it lies, the distinction exists and must be observed.” 


The dissenters argued that the Court should have used Flores to reverse 
Smith, the decision which had led to the passage of RFRA in the first place. 
Justice O’Connor declared in her dissent that “I remain of the view that 
Smith was wrongly decided, and I would use this case to re-examine the 
Court’s holding there. Therefore, I would direct the parties to brief the 





. 877 F. Supp. 355, 356-57 (W.D. Tex. 1995). 

. Id. at 358. 

. 73 F.3d 1352 (5th Cir. 1996). 

. City of Boerne v. Flores, 117 S. Ct. 2157 (1997). 
. Id. at 2166. 

. Id. at 2164. 
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question whether Smith represents the correct understanding of the Free 
Exercise Clause and set the case for re-argument.”*” 

The demise of RFRA can have only a positive effect from the perspective 
of public colleges and universities faced with the increasing demands of 
governmental regulation and faculty and students more willing than ever to 
turn to the courts for redress of wrongs, perceived and otherwise. 
Nevertheless, because RFRA was an issue only when a court found that a 
practice substantially burdened religion, which was rarely the case, its 
passing is likely to have little practical significance. In addition, there is 
a strong chance that the political forces which produced RFRA will continue 
their effort to return Free Exercise Clause jurisprudence to its pre-Smith 
incarnation. 


CONCLUSION 


The judicial decisions of the past year affecting First Amendment rights 
in public higher education indicate a number of trends. First, educators will 
continue to raise First Amendment objections to terminations and other 
adverse employment decisions. While their employers will prevail in most 
cases, they will do so only after expensive and time-consuming litigation. 
Second, students will raise more complaints regarding the classroom speech 
of their professors, often relying on allegations that such speech constitutes 


sexual harassment in order to come within the protection of federal 
legislation and campus anti-harassment policies. And third, students will 
object with greater frequency to school policies and practices which they 
allege burden their right to freely exercise their religion. It will come as no 
surprise to officials and attorneys for colleges and universities that each of 
these trends will result in more frequent costly and time-consuming 
litigation. 





202. Id. at 2176. 





FEDERAL IMMUNITY LAW IN HIGHER 
EDUCATION: A REVIEW OF 1996 AND 1997 
JUDICIAL DECISIONS 


CHRISTOPHER JOHNSEN 


The purpose of this article is to monitor developments in immunity law 
applicable to higher education. Most immunity law discussed herein only 
addresses public institutions of higher education. Furthermore, the focus 
is on developments in federal law.' 


A. Eleventh Amendment Immunity 


Many institutions of higher learning were created by state legislatures or 
state constitutions. As state agencies, most of these schools are entitled to 
raise any defense to liability the state may raise, including the Eleventh 
Amendment. The Eleventh Amendment to the U.S. Constitution provides: 


The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States by Citizens of another State, or by Citizens or 
Subjects of any Foreign State.’ 


Although a casual reading of the provision implies that only diversity 
jurisdiction against a State is prohibited, the Supreme Court extended this 
prohibition in 1890 to suits brought even by a state’s own citizens.’ Over 
time, the Court has developed an even broader understanding of this 
provision. “[W]e have understood the Eleventh Amendment to stand not so 
much for what it says, but for the presupposition of our constitutional 
structure which it confirms: that the States entered the federal system with 
their sovereignty intact; that the judicial authority in Article II] is limited by 
this sovereignty ... .”* As a result, the Eleventh Amendment in general 





* The author is an Assistant Attorney General for the State of Texas. The opinions and 
observations expressed in this article are the author’s and not necessarily those of the Attorney 
General of Texas. The author gratefully acknowledges the shared wisdom of his colleagues, 
Toni Hunter and James Todd. 

1. A thoughtful and comprehensive review of applicable state law immunities would 
vastly exceed the scope of this article as well as the capabilities of the author. 

2. U.S. CONST. amend XI. 

3. Hans v. Louisiana, 134 U.S. 1, 10, 10 S. Ct. 504, 505 (1890). 

4. Blatchford v. Native Village of Noatak, 501 U.S. 775, 779, 111 S. Ct. 2578, 2581 (1991) 
(citations omitted). 
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protects the states from suits without their express consent.’ Although in 
the past the Supreme Court has interpreted the Eleventh Amendment as a 
jurisdictional bar,’ it has lately tried to revise this conception to something 
more like a recognition of the States’ sovereign immunity from suit. “The 
Amendment... enacts a sovereign immunity from suit, rather than a 
nonwaivable limit on the federal judiciary’s subject-matter jurisdiction.”’ 
This tension results from the unusual attributes of Eleventh Amendment 
immunity. The Eleventh Amendment is unique in a jurisdictional sense in 
that the Supreme Court does not require federal courts to raise Eleventh 
Amendment jurisdictional concerns sua sponte.® The circuits are 
nonetheless split regarding whether a court is required to raise Eleventh 
Amendment concerns sua sponte, or whether a court can adopt a permissive 
approach if the parties fail to raise the issue.° The Eleventh Amendment is 
also unique in that it permits federal court jurisdiction to be expanded 
through abrogation by Congress or through express consent or waiver by the 
States. Normally, because the presumption is against jurisdiction, the 
party asserting federal jurisdiction has the burden of establishing that 
jurisdiction."* Some circuits, however, view the Eleventh Amendment as an 
affirmative defense rather than a jurisdictional bar, and require the 
defendants asserting it to shoulder the burden of proof that federal courts 
lack jurisdiction.” 

Contrary to the straightforward bar to claims brought against state 
agencies, when state officials are sued in their official capacity, “it is not a 
suit against the official but rather is a suit against the official’s office,” and 
“[a]s such, it is no different from a suit against the State itself.”** When a 
plaintiff seeks to enjoin a state official from violating federal Jaw, in certain 





5. Hess v. Port Authority Trans-Hudson Corp., 513 U.S. 30, 39, 115 S. Ct. 394, 400 (1994); 
Pennhurst State School & Hosp. v. Halderman, 465 U.S. 89, 100, 104 S. Ct. 900, 908 (1984) 
(hereinafter Pennhurst II). 

6. Welch v. Texas Dept. of Highways & Public Transp., 483 U.S. 468, 476 n.6, 107 S. Ct. 
2941, 2947 n.6 (1987) (plurality opinion). 

7. Idaho v. Coeur d’Alene Tribe of Idaho, 117 S. Ct. 2028, 2033 (1997). 

8. Patsy v. Board of Regents, 457 U.S. 496, 515 n.19, 102 S. Ct. 2557, 2567 n.19 (1982). 
But see Collins v. Youngblood, 497 U.S. 37, 41, 110 S. Ct. 2715, 2718 (1990). 

9. See Mascheroni v. Board of Regents of the Univ. of Cal., 28 F.3d 1554, 1558 (9th Cir. 
1994) (citing cases). 

10. E.g., Christy v. Pennsylvania Turnpike Comm’n, 54 F.3d 1140, 1144 (3d Cir. 1995), cert. 
denied, 116 S. Ct. 340 (1995). 

11. Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 377, 114 S. Ct. 1673, 1675 
(1994); Marathon Oil Co. v. Ruhrgas, A.G., 115 F.3d 315, 318-19 (5th Cir. 1997), cert. denied, 
118 S. Ct. 413 (1997). 

12. Fairport Int'l Exploration, Inc. v. Shipwrecked Vessel Known as the Captain Lawrence, 
105 F.3d 1078, 1083-84 (6th Cir. 1997) (citing Deep Sea Research, Inc. v. The Brother Jonathan, 
89 F.3d 680, 684, 688 (9th Cir.1996), amended upon denial of reh’g en banc, 102 F.3d 379, 386- 
87 (9th Cir. 1996)); Christy v. Pennsylvania Turnpike Comm’n, 54 F.3d 1140, 1144 (3d Cir. 
1995); Baxter v. Vigo County Sch. Corp., 26 F.3d 728, 734 n.5 (7th Cir. 1994). 


13. Will v. Michigan Dep’t of State Police, 491 U.S. 58, 71, 109 S. Ct. 2304, 2312 (1989) 
(citations omitted). 
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circumstances the suit may not barred by the Eleventh Amendment.* The 
Ex Parte Young doctrine has been considered necessary by the Supreme 
Court in order to “vindicate federal rights and hold state officials 
responsible to ‘the supreme authority of the United States.” This doctrine 
is to be construed strictly and narrowly.” In particular, any injunctive relief 
should be prospective in nature, and should not include retroactive 
compensatory monetary relief.’ Because a suit against state officials 
alleging the violation of state Jaw does not implicate the Supremacy Clause 
principles underlying Ex Parte Young, the exception is inapplicable, and 
such a suit is barred by the Eleventh Amendment.” This jurisdictional bar 
extends to state law claims brought into federal court under supplemental 
jurisdiction.” 

In a recent splintered opinion, the Supreme Court has tried to restrict the 
availability of Ex Parte Young to a plaintiff seeking to exercise federal court 
jurisdiction against a state’s will. In Idaho v. Coeur d’Alene Tribe of Idaho” 
the Court limited Ex Parte Young where federal claims had been raised, but 
claims that the Court characterized as the “functional equivalent of a quiet 
title action.””* The Court appears to say that in those circumstances, some 
sort of analysis of the effects of the federal forum on the state’s “special 
sovereignty interests” is necessary. The balancing test spelled out in the 
principal opinion failed to garner a majority of votes, so exactly what 
analysis is necessary is not clear. The Court also suggested that it was 
curtailing the availability of the Ex Parte Young doctrine for the classic 
situation of a suit to force state officials to conform to federal law.” The 
courts of appeals interpreting Coeur d’Alene are already split regarding 
whether the decision restricts Ex Parte Young under the circumstances 
where there was the threat of ongoing violations of federal law.” 





14. Pennhurst II, 465 U.S. at 102, 104 S. Ct. at 909 (citing Ex Parte Young, 209 U.S. 123, 
28 S. Ct. 441 (1908)). 


15. Pennhurst II, 465 U.S. at 105, 104 S. Ct. at 910 (quoting Ex Parte Young, 209 U.S. at 160, 
28 S. Ct. at 454). 
16. Pennhurst II, 465 U.S. at 102, 114 n. 25, 104 S. Ct. at 909, 915 n.25. 
17. Id. at 102, 104 S. Ct. at 909 (citing Edelman v. Jordan, 415 U.S. 651, 666-67, 94 S. Ct. 
1347, 1357-58 (1974)). 
. Id. at 106, 121, 104 S. Ct. at 911, 919. 
. Id. at 121, 104 S. Ct. at 919. 
. 117 S. Ct. 2028 (1997). 
. Id. at 2040. 
. Id. at 2034. 
Compare Mills v. State of Maine, 118 F.3d 37, 54 (1st Cir. 1997) (finding that Coeur 
d ‘Alene “cabins and limits” Ex Parte Young in such cases) and Sofamor Danek Group, Inc. v. 
Brown, 124 F.3d 1179, 1184 (9th Cir. 1997) (“To permit federal court jurisdiction in every case 
where prospective declaratory and injunctive relief is sought against an officer of the state, 
named in his official capacity, ‘would be to adhere to an empty formalism ....””) with Mille Lacs 
Band of Chippewa Indians v. Minnesota, 124 F.3d 904 (8th Cir. 1997) (noting that “in most 
cases” the Eleventh Amendment would not be a bar to Ex Parte Young actions enforcing federal 
law). 
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1. Abrogation of Eleventh Amendment Immunity 


Without a doubt, the Supreme Court has been very active in this area of 
the law in the last few years.** The reverberations from Seminole Tribe,” 
limiting Congress’ authority to abrogate the States’ Eleventh Amendment 
immunity to those provisions enacted pursuant to its power under § 5 of the 
Fourteenth Amendment, are still being felt in the circuits. In Seminole Tribe 
the Supreme Court evaluated the constitutionality of Congress’ abrogation 
of the States’ Eleventh Amendment immunity in the Indian Gaming 
Regulatory Act. The Court held that the jurisdiction of an Article III court 
was restricted by the Eleventh Amendment, and Congress could not use its 
Article I powers to circumvent that restriction.” The Court dismissed the 
suit against Florida, holding that Congress did not have the authority under 
the Indian Commerce Clause to abrogate the States’ Eleventh Amendment 
immunity. The significance of Seminole Tribe, of course, is that its holding 
is not limited to those statutes enacted pursuant to the Indian Commerce 
Clause—the Court could find no “principled distinction” between that 
clause and, for example, the Interstate Commerce Clause.” 

The decision has spawned multiple challenges to statutes routinely 
applied to state agencies such as universities. Many circuits have held that, 
under Seminole Tribe, the provision of the Fair Labor Standards Act that 
provides for the abrogation of the States’ Eleventh Amendment immunity 


is unconstitutional.” Several courts have addressed separately that section 
of the Fair Labor Standards Act known as the Equal Pay Act, and, contrary 
to the Fair Labor Standards Act holdings, have found the Equal Pay Act to 
withstand Seminole Tribe challenges.” Several courts have ruled on 
Seminole Tribe arguments regarding the Age Discrimination in Employment 
Act (ADEA). Most have ruled that the ADEA was passed pursuant to § 5 of 
the Fourteenth Amendment.” Among other statutes assessed have been the 





24. The author is certain that this subject is and will be the topic of countless law review 
and other scholarly treatises currently under development. Please refer to those discussions for 
more detailed treatments. 

25. Seminole Tribe of Fla. v. Florida, 517 U.S. 609, 116 S. Ct. 1114 (1996). 

26. Id. at 1131-32. 

27. Tdvekai27. 

28. See, e.g., Wilson-Jones v. Caviness, 99 F.3d 203 (6th Cir. 1996) (as amended on denial 
of reh’g en banc) (FLSA claim against the state barred by the Eleventh Amendment); Close v. 
New York, 125 F.3d 31 (2d Cir. 1997) (same); Quillin v. Oregon, 127 F.3d 1136 (9th Cir. 1997) 
(same); Varner v. Illinois State Univ., 972 F. Supp. 458 (C.D. Ill. 1997) (same). 

29. Timmer v. Michigan Dep’t of Commerce, 104 F.3d 833, 838-39 (6th Cir. 1997); Gehrt 
v. University of Il]. at Urbana-Champaign Cooperative Extension Serv., 974 F. Supp. 1178 (C.D. 
Ill. 1997); Ussery v. State of Louisiana, 962 F. Supp. 922, 927-29 (W.D. La. 1997). 

30. Hurd v. Pittsburgh State Univ., 109 F.3d 1540, 1545 (10th Cir. 1997) (abrogated); 
Blanciak v. Allegheny Ludlum Corp., 77 F.3d 690, 695 (3rd Cir. 1996); Pietraszewski v. Buffalo 
State College, No. 97-CV-0129E(F) (W.D.N.Y. 1997) (abrogated); Humanensky v. Board of 
Regents of the Univ. of Minn., 958 F. Supp. 439 (D.Minn. 1997) (barred); McPherson v. 
University of Montevallo, 938 F. Supp. 785 (N.D. Ala. 1996) (barred). The University of Illinois 
took an interlocutory appeal of a district court’s denial of its claimed Eleventh Amendment 
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Americans With Disabilities Act,** the Civil Rights Act of 1991, the 
Rehabilitation Act,** the Emergency Medical Treatment and Active Labor 
Act.* 

The focus of many of these cases is the purpose and scope of § 5 of the 
Fourteenth Amendment, and the proper methods of assessing Congressional 
intent and Congressional authority to legislate under that provision. The 
independent sovereignty of the States was expressly limited by passage of 
the Fourteenth Amendment, and specifically by the enforcement provisions 
of § 5.° While it is well established that Congress must be express and 
unequivocal in any effort to demonstrate its intent to abrogate Eleventh 
Amendment immunity,” it is not as well established how Congress can 
establish under which authority it is acting. There is authority for the 
proposition that Congress does not have to invoke literally the words 
“section five” in order to enact a provision pursuant to its § 5 powers; that 
is, the important inquiry is whether the objectives of the provision under 
review come properly within the scope of the “appropriate legislation” 
clause of the Fourteenth Amendment.” Other courts have held that 
ambiguous statutory language is insufficient to support a finding that 
Congress has abrogated the States’ Eleventh Amendment immunity 
pursuant to the Fourteenth Amendment.” Some courts argue that as long 
as Congress could have enacted a provision under § 5, no further analysis 
is necessary to establish the provision as a valid exercise of Congress’ 


authority.** These arguments implicate the Court’s recent City of Boerne v. 





defense to an Age Discrimination in Employment Act (ADEA) claim brought by an unsuccessful 
tenure applicant. Goshtasby v. Board of Trustees of the Univ. of Illinois, 123 F.3d 427 (7th Cir. 
1997). Summary affirmance was denied, based upon the intervening decision in City of Boerne 
v. Flores, 117 S. Ct. 2157 (1997), leading to some speculation that the Seventh Circuit is 
revisiting the question of whether the ADEA was enacted pursuant to § 5 of the Fourteenth 
Amendment. 

31. Crawford v. Indiana Department of Corrections, 115 F.3d 481, 487 (7th Cir. 1997) 
(abrogated); Clark v. California, 123 F.3d 1267 (9th Cir. 1997) (same). 

32. Gehrt, 974 F. Supp. 1178 (abrogated). 

33. Clark v. California, 123 F.3d 1167 (abrogated). 

34. Vazquez Morales v. Estado Libre Asociado de Puerto Rico, 967 F. Supp. 42 (D. P.R. 
1997). 

35. Fitzpatrick v. Bitzer, 427 U.S. 445, 456, 96 S. Ct. 2666, 2671 (1976). 

36. Seminole Tribe of Fla. v. Florida, 517 U.S. 44, 116 S. Ct. 1114, 1123 (1996) (citing 
Dellmuth v. Muth, 491 U.S. 223, 227-28, 109 S. Ct. 2397, 2400 (1989)). 

37. EEOC v. Wyoming, 460 U.S. 226, 243 n.18, 103 S. Ct. 1054, 1064 n.18 (1983). Fullilove 
v. Klutznick, 448 U.S. 448, 476-78, 100 S. Ct. 2758, 2773-74 (1980); Fitzpatrick, 427 U.S. at 453 
n.9, 96 S. Ct. at 2670 n.9. 

38. Gregory v. Ashcroft, 501 U.S. 452, 469, 111 S. Ct. 2395, 2405-06 (1991); Pennhurst State 
Sch. & Hosp. v. Halderman, 451 U.S. 1, 15-19, 101 S. Ct. 1531, 1539-41 (1981) [hereinafter 
Pennhurst I]; Rowinsky v. Bryan Indep. Sch. Dist., 80 F.3d 1006, 1012 n.14 (5th Cir. 1996) 
(quoting Pennhurst I, 451 U.S. at 16, 101 S. Ct. at 1539) (“Finally, the [Supreme] Court has been 
cautious about attributing Congressional intent to act under its authority to enforce the 
Fourteenth Amendment, ‘[b]ecause such legislation imposes congressional policy on a State 
involuntarily, and because it often intrudes on traditional state authority.””). 

39. Crawford v. Davis, 109 F.3d 1281, 1283 (8th Cir. 1997). 
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Flores decision as well.*” The Court made it extremely clear that it would 
not accept Congressional efforts to create rights pursuant to the Fourteenth 
Amendment that were not guaranteed by the Fourteenth Amendment. 

One interesting area to watch is the litigation surrounding 42 U.S.C. § 
2000d-7. This statute was enacted in response to the holding in Atascadero 
State Hosp. v. Scanlon** that Congress had not expressly abrogated the 
States’ Eleventh Amendment immunity when it passed the Rehabilitation 
Act. In § 2000d-7 Congress expressly abrogated the States’ Eleventh 
Amendment immunity to four statutes, including Title VI of the Civil Rights 
Act,“ Title IX of the Education Amendments of 1972,“ and the 
Rehabilitation Act. That Congress was unequivocal in this abrogation 
cannot be disputed. But, can such omnibus abrogations meet the standards 
established in Seminole Tribe? In other words, other than to clarify its 
intent, does Congress have the authority to abrogate the States’ immunity in 
such a blanket manner? Surely the courts will have to examine the purpose 
of the underlying statutes with regard to the powers authorized by § 5 of the 
Fourteenth Amendment. This, in turn, brings up an interesting question 
with regard to many of these statutes. Statutes such as Title VI or Title IX 
prohibit certain forms of discrimination by entities receiving federal funds. 
Even though Title VI, for example, prohibits discrimination by race, because 
it conditions this bar on the receipt of federal monies it has been determined 
to have been passed pursuant to Congress’ powers under the Spending 
Clause. Since it is unlikely that Congress possesses the authority to 
abrogate the States’ Eleventh Amendment immunity under this clause, there 
will be litigation evaluating whether Title VI was enacted under § 5 
authority as well.* These statutes are peculiar offspring of the Equal 
Protection Clause, however, due to their voluntary nature (a state agency 
can discriminate if it chooses to forego federal funds) and due to potential 
statutory liability for non-intentional (i.e., disparate impact) discrimination. 
The Fourteenth Amendment, on the other hand, only recognizes intentional 
discrimination claims.” 


2. Waiver of Eleventh Amendment Immunity 


Exactly what constitutes a waiver, and who has the authority to do so, is 
not clear. The Supreme Court will recognize a waiver by a state “only where 
stated by the most express language or by such overwhelming implications 
from the text as [will] leave no room for any other reasonable 





. 117 S.Ct. 2157 (1997). 
. 473 U.S. 234, 105 S. Ct. 3142 (1985). 
. 29 U.S.C § 794 (Supp. I 1997). 
. 42 U.S.C. §§ 2000d-2000d-7 (1994). 
. 20 U.S.C. §§ 1681-1688 (1994). 
Lesage v. University of Texas, Appeal No. 97-50454 (5th Cir. 1997). See also Rowinsky 
v. Bryan Indep. Sch. Dist., 80 F.3d 1006, 1012 n.14 (5th Cir. 1996). 
46. Washington v. Davis, 426 U.S. 229, 96 S. Ct. 2040 (1976). 
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construction.”*” In one of the first cases addressing this issue, Ford Motor 
Co. v. Dept. Of Treasury, the Supreme Court looked to state law in clarifying 
who, and under what circumstances, had the authority to waive the state’s 
sovereign immunity in either state or federal court.“ | The Court 
subsequently clarified that when a state waives its sovereign immunity in 
a state statute without an express limitation of the waiver to state court, 
such a waiver is not equivalent to waiving its sovereign immunity in federal 
court.** In Sosna v. Iowa, the Supreme Court noted in dicta that, under 
Iowa law, a state consents to suit and waives its sovereign immunity by 
entering a voluntary appearance.” Seven years later the Court held that a 
state can raise its immunity for the first time on appeal, even after it had 
appeared and litigated the case.** This appears to be the law today.” 

In Ford Motor Co. the Court noted a “well-accepted principle that when 
a sovereign sues for affirmative relief, it is deemed to have waived its 
sovereign immunity as to the issues presented by its affirmative claim.”** 
Although the Ford Motor Co. “principle” is commonplace today,” since a 
state attorney general cannot apparently waive a state’s Eleventh 
Amendment immunity without specific authority, it then becomes 
debatable whether a public university’s counterclaim invokes a limited 
waiver of the university’s, and thus the state’s immunity, if the university 
has no authority to waive the state’s Eleventh Amendment immunity. 

In Aer-Aerotron, Inc. v. Texas Department of Transportation the Fourth 


Circuit addressed the question of whether a state agency can waive its 
Eleventh Amendment immunity by filing a proof of claim in a bankruptcy 
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54. United States v. Mottolo, 605 F. Supp. 898, 910 (D.N.H. 1985) (citing Gunter v. Atlantic 
Coastline R.R. Co., 200 U.S. 273, 284, 26 S. Ct. 252, 256 (1906) (finding that State of New 
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action. The question before the court was whether a post-petition letter to 
a debtor demanding payment was equivalent to “filing of a proof of a claim 
in the case.” The court of appeals held that it was not, even if the creditor 
agency sent multiple letters, and that the agency was immune from the 
underlying adversary bankruptcy action.” The University of Texas is 
currently involved in a similar action in its attempt to recoup a faculty 
physician’s alleged conversion of contributions to its medical school’s 
“practice plan.””* 

The Aer-Aerotron court sidestepped an intriguing question—what 
constraints does Congress have, after Seminole Tribe, to fashion the nature 
of what constitutes a waiver by a state? As the court noted, “defining waiver 
as anything less than ‘the sort of voluntary choice which we generally 
associate with the concept of constitutional waiver’ permits Congress to do 
indirectly what it perhaps could not do otherwise.” Because the agency 
was immune on other grounds, the court reserved the issue for another day. 

In Candela v. Regents of the University of California, a Massachusetts 
district court held that the California Constitution granted the regents the 
authority to waive the university's Eleventh Amendment immunity. It 
noted that the constitution granted the regents “virtually plenary power” 
and vested them with “the legal title and the management and disposition 
of the property of the university,” and granted them as well “all the powers 
necessary or convenient for effective administration of its trust, including 
the power to sue and be sued.” Finding no authority to the contrary, the 
district court held that this language was sufficient to support waiver 
authority by the regents. Interestingly, in Candela it was the plaintiff who 
was asserting the university's Eleventh Amendment immunity, not the 
university. Candela Corp. had filed suit in Massachusetts state court, 





56. 104 F.3d 677 (4th Cir. 1997). The waiver provision of the Bankruptcy Code, 11 U.S.C. 
§ 106(b) (1994), provides that: 

A governmental unit that has filed a proof of claim in the case is deemed to have 
waived sovereign immunity with respect to a claim against such governmental unit 
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out of which the claim of such governmental unit arose. 

57. Aer-Aerotron, 104 F.3d at 680. Two circuits have recently held that Seminole Tribe 
invalidated Congress’ attempted abrogation of the States’ Eleventh Amendment immunity 
through § 106 of the Bankruptcy Code. Schlossberg v. State of Maryland, 119 F.3d 1140 (4th 
Cir. 1997); In re Fernandez, 123 F.3d 241 (5th Cir. 1997). In addition, the Ninth Circuit has 
ruled that § 525(a) claims against a state for discrimination based upon bankruptcy status or 
failure to pay a debt are barred by the Eleventh Amendment. Light v. State Bar of California, 87 
F.3d 1320 (9th Cir. 1996) (unpublished table decision) (opinion at 1996 WL 341112), cert. 
denied, 117 S. Ct. 976 (1997). 

58. Texas v. Walker, Appeal No. 97-20106 and 97-20107 (5th Cir. 1997). 

59. Aer-Aerotron, 104 F.3d at 681 (quoting Employees of Dep’t of Public Health and Welfare 
v. Department of Public Health and Welfare, 411 U.S. 279, 296, 93 S. Ct. 1614, 1623-24 (1973)). 
See also City of Boerne v. Flores, 117 S. Ct. 2157, 2168 (1997) (warning against Congressional 
interpretation of constitutional provisions). 

60. Candela Corp. v. Regents of the Univ. of Cal., 976 F. Supp. 90 (D. Mass. 1997) (quoting 
California Constitution art. IX, § 9(f)). 
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claiming that the university had improperly terminated a licensing 
agreement for the manufacture of medical lasers. The university removed 
pursuant to 28 U.S.C. § 1441(a), adding the caveat that the removal was 
“subject to the Eleventh Amendment ... .”* The plaintiff argued that this 
amounted to a “hedged bet” and that the waiver was not unequivocal. The 
district court noted that, standing alone, such a caveat would indeed look 
like a defective waiver, but that the university’s appearance, removal, 
federal counterclaim, and argument before the court that it indeed had 
waived its immunity, coupled with its legal authority to do so, was 
sufficient to establish waiver. 


3. Indemnification Issues and the Eleventh Amendment 


One common issue in waiver jurisprudence concerns the indemnification 
of state officials for judicial determinations of liability. The role of 
contractual or statutory indemnification in Eleventh Amendment law 
continues to prove fertile ground for new case law. Indemnification issues 
usually show up in two variations. Either the argument is that an official 
has acquired the protective mantle of Eleventh Amendment immunity 
because the state has chosen to indemnify her and thus a judgment would 
affect the state treasury, or that the state has waived its immunity because 
an indemnification provision shifts its liability elsewhere and away from the 
state’s treasury. With regard to the latter argument, the author previously 
reported the Ninth Circuit’s opinion in Doe v. Lawrence Livermore National 
Laboratory,” in which the court of appeals had held that the University of 
California could not assert an Eleventh Amendment immunity defense to 
a breach of employment contract claim. The court of appeals had examined 
the University’s contractual arrangement with the Department of Energy and 
had determined that since the Department would indemnify the University 
for all judgments and litigation costs, there was negligible potential state 
liability from any judgment, and thus the University could not claim 
immunity for claims arising out of its operations of the laboratory. That is, 
the state had bargained away its Eleventh Amendment immunity. 

Noting a split among the circuits, the Supreme Court granted certiorari 
on the issue of whether a court should focus on legal liability or ultimate 
financial liability when evaluating a potential money judgment against an 
entity. The Court observed that, in general, a state was the real party in 
interest when an action against one of its agents or instrumentalities was 
“in essence one for the recovery of money from the state.” The Court then 
observed that although its approach in the past in deciding whether an 
entity was entitled to Eleventh Amendment protection had been based 





61. Id. at 91. 
62. 65 F.3d 771 (9th Cir. 1995). 
63. Regents of the Univ. of Cal. v. Doe, 117 S. Ct. 900 (1997). 


64. Id. at 903-04 (quoting Ford Motor Co. v. Dept. of Treasury of Ind., 323 U.S. 459, 464, 
65 S. Ct. 347, 350 (1945)). 
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analytically on either questions of “the essential nature and effect of the 
proceeding,”” or whether “the ‘nature of the entity created by state law” 
made the entity an arm of the state, the Court also added that “whether a 
money judgment against a state instrumentality or official would be 
enforceable against the State is of considerable importance... .”*” 

That said, the Court nonetheless determined that, in focusing on the 
University’s indemnification contract with the federal government, the 
plaintiffs elevated form over substance by seeking “to detach the importance 
of a State’s legal liability for judgments against a state agency from its 
moorings as an indicator of the relationship between the State and its 
creation... .”*° The Court held that it was the state’s potential legal 
liability, not its ability to require a third party to reimburse it, that is 
relevant. 

With regard to the first variant, the case law has remained reasonably 
constant. The Ninth Circuit recently affirmed the basic proposition that a 
state indemnification provision for individual capacity official defendants 
was a “purely intramural arrangement” which did not make the state a real 
party in interest for any judgment against the individual capacity defen- 
dants.® A federal court will not dismiss for want of jurisdiction a § 1983 
claim for gender discrimination against a provost simply because the 
university’s lawyer claims that state appropriated funds would ultimately 
pay any judgment against him. Or, in terms of Doe v. Lawrence Livermore 
National Laboratory, it is the potential legal liability that is important, not 
the ability to transfer the obligation to another party. 


4. Eleventh Amendment and Interlocutory Appeals 


Public entities continue to exercise their option to take an interlocutory 
appeal if the trial court denies a dispositive motion based upon Eleventh 
Amendment immunity. This right was extended recently by the Fifth 
Circuit to supplemental jurisdiction claims of sovereign immunity. That is, 
a federal court of appeals also has jurisdiction over interlocutory appeals 
from the denial of a state’s defense of sovereign immunity to a state law 
claim.” 

Discovery is sometimes a contentious issue during these appeals, 
especially when the other side believes that the appeal is frivolous or 
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280, 97 S. Ct. 568, 572 (1977)). 
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designed to delay the proceedings. A judge on the Seventh Circuit stayed 
discovery during the pendency of an interlocutory appeal based upon 
Eleventh Amendment immunity, and the court of appeals ordered briefing 
on the availability of such a stay.”’ The court determined that when an 
interlocutory appeal on Eleventh Amendment grounds was not frivolous, 
the district court should stay proceedings. It based its analysis on the 
comparable immunities from suit available under qualified immunity and 
Eleventh Amendment immunity, and the availability of a stay in discovery 
pending the resolution of qualified immunity interlocutory appeals.” The 
court of appeals noted that its precedent allowed for the district court to 
determine that such an appeal was frivolous and to maintain its scheduling 
order, subject to the court of appeals making a contrary determination. 


5. Entities Covered by the Eleventh Amendment 


The Eleventh Amendment status of a public entity is at times unclear. 
In general, a state’s immunity extends to state agencies and any other public 
entity characterized as an “arm of the State.””* What qualifies as an alter 
ego or arm of the state? This is typically a question of law for the court,”* 
and although the focus is invariably on the state law establishing the entity, 
the analysis is governed by federal law.” The basic elements of the 
analysis are: (1) how the entity is characterized in the statutes creating it; (2) 
funding origins; (3) whether the state is liable for the entity’s liabilities; (4) 
who has the authority to appoint the entity’s officers; (5) whether the 
entity’s function is a “traditional” state function; and (6) what extent the 
state exercises control over the entity’s actions.” But in practice it seems 
that courts will hold paramount whether the judgment will be paid out of 
the state treasury.” 

If payment from the treasury is pivotal, then what happens when the 
treasury is impervious to a judgment because of contractual 
indemnification? The United States Supreme Court held in Regents of the 
University of California v. Doe that the contractual indemnification of a state 
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97 S. Ct. 568, 572 (1977). 

74. University of Tenn. v. United States Fidelity & Guar. Co., 670 F. Supp. 1379, 1380 (E.D. 
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agency’s legal liabilities by another institution, or even by the United States, 
does not deprive the agency of its Eleventh Amendment immunity.” 

The Tenth Circuit recently addressed whether a Medical Center at the 
University of Utah merited Eleventh Amendment protection.” The plaintiff 
attempted to portray the medical center as similar to the private hospitals 
with which it competed, primarily by submitting evidence to the effect that 
less than five percent of the medical center’s operating revenues came from 
the state. The plaintiff argued, obviously, that any judgment would be 
extremely unlikely to come out of state revenues, and thus would not run 
afoul of such authority as Hess v. Port Authority Trans-Hudson Corp.” The 
Tenth Circuit first assessed the state law creating the medical center, and 
came to the straightforward conclusion that center was “an integral part” of 
the university. The difficult question was who would fund a judgment. The 
court noted that only 3.5% to 5% of the medical center’s operating budget 
came from appropriations. Moreover, the court noted that the medical 
center could simply raise patient fees to cover a judgment, so, in comparison 
to a taxing or bond-issuing public entity, the medical center would be even 
less likely to use state monies to pay a judgment." Judgments were to be 
paid from a “state Risk Management Fund,” according to a “statement” from 
the manager of the fund, but it is unclear from the published opinion 
whether this structure was created by state law, and it is unclear whether 
this fund was funded by the state or by the revenues of the medical center. 
The court noted that some twenty-five percent of any judgment for back 
wages, presumably before the court in this employment action, would come 
from the University of Utah, and hence from the state. The court of appeals 
held that, although it was a “close case,” the medical center was an arm of 
the state and entitled to Eleventh Amendment immunity.” One wonders 
whether the court of appeals might have decided the medical center’s 
immunity status differently had the case before it not implicated back 
wages. 

Emporia State University was sued under the Age Discrimination in 
Employment Act by an understandably unhappy employee whose job in the 
student union was reorganized out of existence.* The student union 
attempted to dismiss the plaintiff's breach of contract claim on Eleventh 
Amendment grounds. The district court denied the motion, holding that the 
defendant had not met its burden of establishing its affirmative defense. 
The court noted that Kansas statute required such entities to be organized 
as non-profits, and authorized public universities to lease space to them at 
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terms calculated to pay for the buildings’ construction costs. Once paid for, 
the buildings leased by these non-profits are to become state buildings. The 
leasing contract specifies that the state is to incur no liability originating 
from the student union. Pursuant to statute, student fees are to be collected 
by the board of regents, deposited in the state treasury, and used to pay the 
building debt as well as the non-profit corporation running the student 
union. It is unclear from the opinion whether the building debts are paid 
directly from fees, or are passed through the student union corporation, or 
both. The district court complained that the defendant had not established 
the entire picture of how the student union was financed, the extent to 
which the student union actually received monies from the state treasury, 
or the extent of control the state or the university had over the funds 
transferred to the student union. Most significantly, the defendant had not 
provided the district court with any basis in law or fact that persuaded it 
that any judgment would be paid by the state.** Presumably the district 
court allowed the university to cure this defect in subsequent summary 
judgment proceedings or at trial. 


6. Removal Issues Involving the Eleventh Amendment 


Removal has continued to be an area of difficulty. The mere fact that a 
defendant has removed a case to federal court does not imply a waiver of 
Eleventh Amendment immunity.” However, basic removal jurisdiction 
questions abound with regard to the removal statute when there are claims 
barred by the Eleventh Amendment. A significant shift has occurred in the 
circuits in recent years over whether state agencies can remove actions 
containing claims barred by the Eleventh Amendment, leaving the circuits 
split. The dispute centers on the definition of a “civil action” as referenced 
in 28 U.S.C. § 1441(a), and whether that necessarily includes all claims in 
a suit. The Seventh Circuit has come down firmly on the side ordering 
remand of entire lawsuits removed under 28 U.S.C. § 1441(a) but containing 
claims jurisdictionally barred. The court held in Gorka v. Sullivan® that § 
1441(a) prohibits the removal of an action containing claims barred by 
sovereign immunity because the action would not be within the original 
jurisdiction of the federal court.®’ If the Eleventh Amendment limits the 
federal court’s original subject matter jurisdiction, the court reasoned, then 
the action to be removed does not satisfy the statutory language of § 1441(a). 
While the recent trend seems in favor of the remand of entire lawsuits, there 





84. Id. at 905 (citing Mancuso v. New York State Thruway Auth., 86 F.3d 289, 293 (2d Cir. 
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87. Id. at 775. See also Frances J. v. Wright, 19 F.3d 337, 340-41 (7th Cir. 1994); McKay v. 
Boyd Constr. Co., 769 F.2d 1084 (5th Cir.1985); Flores v. Long, 926 F. Supp. 166, 168 (D.N.M. 
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are circuits which permit the partial remand of such actions.” Some district 
courts are clearly frustrated with this split in the circuits,” and one circuit 
court acknowledged that its recent record in recognizing this situation had 
not been perfect.” 

In Gossmeyer v. McDonald the plaintiff filed § 1983 claims against several 
individual capacity defendants, and one official capacity defendant who 
worked for the county.” After the case was removed to federal court, the 
plaintiff amended her complaint to add the official capacities of those 
defendants already named. The court of appeals sua sponte addressed the 
propriety of the removal under these circumstances and its precedent, 
Frances J. The court held that whether subject matter jurisdiction existed 
permitting removal was a question to be assessed at the moment of removal, 
not later.°* Subsequent amendments to the pleadings will not operate to 
defeat or invalidate the removal. 

From the defendant’s perspective (usually the posture of universities), 
significant frustration comes from the joinder of state law claims merely to 
prevent federal court jurisdiction over federal claims, especially when those 
claims are barred by state sovereign immunity or are frivolous or redundant 
to the federal claims. The policy arguments acknowledging these 
circumstances and favoring partial rather than total remand are similar to 
those cited with approval in Behrens v. Pelletier in the qualified immunity 
context.» However, while policy arguments can be strong bases for 
decisions in an area of the law based upon court-created doctrines such as 
qualified immunity, it remains to be seen whether this policy carries 
sufficient weight when pitted against the statutory language of § 1441, 
which is to be strictly construed.“ 

Another question unresolved by this debate is when the removal clock 
starts when there are claims barred by the Eleventh Amendment imbedded 
in a plaintiff's lawsuit. Since the claim would be unremovable in such cases 
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as Frances J., does that mean that a defendant must attempt to get barred 
claims dismissed in state court first, and once the order is signed dismissing 
the last jurisdictionally barred claim thus giving the federal court original 
jurisdiction, is that when the defendants’ removal clock would start? 

Finally, it remains to be seen what courts have jurisdiction over claims 
barred by Seminole Tribe. Suppose an action contains a claim which the 
Supreme Court has determined is barred by Seminole Tribe. Can that claim 
be litigated in state court? In other words, can Congress’ ineffective 
abrogation of the States’ Eleventh Amendment immunity still be the basis, 
through the Supremacy Clause, for a waiver of the States’ sovereign 
immunity in its own courts? Could there be any federal court appellate 
review of such state court actions? 


7. Related Discovery Issues 


In University of Texas at Austin v. Vratil,® state universities in six states 
filed a petition for writ of prohibition, seeking to vacate on Eleventh 
Amendment grounds portions of a district court’s order. In the underlying 
case, “restricted earnings” coaches for several universities had filed an anti- 
trust action against the National Collegiate Athletic Association (NCAA), 
alleging that the organization, through its member institutions, had violated 
anti-trust laws by limiting the salaries member institutions could pay such 
coaches. The NCAA is a voluntary unincorporated association of colleges 
and universities. Petitioners had objected to a determination by the district 
court that the member institutions of the NCAA were the real parties in 
interest for purposes of liability, even though they had never been served 
and were not parties to the litigation. The petitioners also objected to the 
district court’s characterization of the NCAA’s member institutions as real 
parties in interest for discovery purposes. The Tenth Circuit agreed with the 
petitioning universities that Rule 17(b)(1) conveyed proper party status on 
the NCAA, and that the district court lacked personal jurisdiction over the 
member institutions for any purpose. The court of appeals held that the 
district court erred in ordering the member institutions to respond to Rule 
33 interrogatories propounded upon the NCAA by the plaintiffs. The court 
of appeals also noted that the Eleventh Amendment protected the States not 
only from liability but from suit and the burdens of party discovery.” (The 
petitioning universities were not disputing non-party discovery pursuant to 
Rule 45). 

The Eighth Circuit was faced with a related argument presented by a 
Missouri state agency in In re Missouri Department of Natural Resources.” 
In this case, a non-party state agency argued that a subpoena duces tecum 
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served on it for the production of documents it had assembled in an 
investigation of a corporation’s role in contaminating a site with hazardous 
substances violated not only a variety of privileges, but also implicated the 
agency’s Eleventh Amendment immunity. The court of appeals insisted that 
“{gjovernmental units are subject to the same discovery rules as other 
persons and entities ....”°° The court could find no authority for the 
general proposition that a state agency is shielded from all discovery, and 
then determined that the state had not shown how the production of the 
documents would “[infringe] on the State of Missouri’s autonomy or 
[threaten] its treasury,” implying that the non-party state agency had some 
burden to do so.” 


B. Qualified Immunity 


Students, faculty, staff, parents, and administrators will usually sue 
university officials in their individual capacity. Usually they are sued 
individually for financial reasons—judgments are usually indemnified. 
Unlike suing the official in her official capacity, her individual capacity 
does not directly implicate state liability. Because of their exposed position, 
the Supreme Court created the doctrine of qualified immunity. This 
doctrine has been revisited by the Court repeatedly this past year, as will be 
seen below. 

As public officials exercising discretionary functions, state individual 
defendants are shielded from suit and from liability by qualified immunity 
unless the plaintiff can show that the constitutional rights the defendants 
are accused of violating were clearly established at the time of the alleged 
offenses.” In a § 1983 action—the most common form of claim threatening 
individual liability—a state official cannot lose his or her qualified 
immunity when violating state law. The relevant law applied to the 
official’s conduct in a § 1983 action is federal law.’ However, qualified 
immunity is not available to an official engaged in ministerial acts (acts not 
requiring discretionary decision-making). 

Qualified immunity is an effective defense to potential liability. “Except 
under rare circumstances government employees will have qualified 
immunity from suits against them in their individual capacities.”""°* The 
basic framework for qualified immunity analysis requires the trial court to 
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determine, first, whether the plaintiff has a cognizable federal claim, and 
second, if so, whether that claim was clearly established under federal 
constitutional law at the time the claim accrued.* The “touchstone” of 
qualified immunity under Harlow v. Fitzgerald is the “objective legal 
reasonableness” of the defendants’ conduct.” “Objective legal reasonable- 
ness” of an official action is “assessed in light of the legal rules that were 
‘clearly established’ at the time it was taken.”’”” 

Usually, the trial court will assess the factual context of the official’s 
actions in making a determination whether the law governing that 
transaction was clearly established at the time the official acted. “The right 
the official is alleged to have violated must have been ‘clearly established’ 
in a particularized sense: The contours of the right must be sufficiently 
clear that a reasonable official would understand that what he or she is 
doing violates that right.”"” Consequently, to overcome qualified immunity, 
“the plaintiffs must show that the illegality of the challenged conduct was 
clearly established in factual circumstances closely analogous to those of 
this case.”*” If the facts of the precedent relied upon by the plaintiff do not 
“stake out a bright line,” the officials will be entitled to qualified 
immunity.* Even though qualified immunity analysis is heavily 
dependent upon the fact patterns of precedential case law, state officials 
cannot escape liability for obvious illegal or discriminatory behavior just 
because there is no case on point.’”” There should be, though, some cases 
with factual circumstances that illustrate behavior that approaches the 
“bright line” of liability. 

If university officials of reasonable competence could differ on the issues 
at dispute in the lawsuit, the defendants should be immune from suit and 
liability." It is not enough for the plaintiff to show that a “more reasonable 
interpretation of the events can be constructed ....”’” Instead, to 
overcome the defendant state officials’ qualified immunity, in many circuits 
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the plaintiff must establish that no public official of reasonable competence 
could have believed that the actions of the individual defendants were 
lawful.’* Other circuits put the burden on the defendant.’ In still other 
circuits, the defendant carries the initial burden of raising the defense and 
the plaintiff carries the burden of persuasion to overcome qualified 
immunity.’*” Whether a right was clearly established is a question of law 
to be determined by the trial court.** Whether reasonable public officials 
in the defendants’ circumstances could have believed their conduct to be 
constitutional is also a question of law.’” 

Is qualified immunity available for private, non-governmental actors 
contracted to perform certain governmental functions? The Supreme Court 
said no in Richardson v. McKnight."* The Court rejected a functional 
approach that would make available qualified immunity based upon 
whether a private contractor was performing the same functions as a 
government contractor.” It must be noted that the Court relied on several 
unique aspects of the contractual relationship between the private prisons 
and the state, such as the state’s decision not to extend its immunity to the 
prisons, and for the requirement of insurance coverage by the companies 
running the prisons. 

Normally, § 1983 claims involve holding individual state officials liable 
for their own actions, and qualified immunity analysis is focused on the 
actions of the defendant relative to an objective standard.“ In Coleman v. 
Houston Independent School District, however, the district court made an 
unusual finding by imputing the discriminatory intent of a supervisor to a 
subordinate. The Fifth Circuit noted disapprovingly that “[sJuch an 
unprecedented role of vicarious liability would impose individual liability 
upon subordinates for the acts and omissions of superiors, over whom they 
have neither control nor authority, thereby creating a new liability theory 
of respondeat inferior.”*** How traditional qualified immunity analysis 
would work under such circumstances is very unclear. 
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1. Qualified Immunity and Interlocutory Appeals 


Any defendant denied a dispositive motion based on qualified immunity 
is entitled to an interlocutory appeal of the district court’s decision.’” 
Simply refusing to rule on such a motion effectively denies a defendant this 
defense, and such a circumstance is also immediately appealable in most 
circuits.”* The Fourth Circuit clarified recently that qualified immunity can 
be effectively raised in a motion to dismiss (i.e., before it is formally plead 
as an affirmative defense in an answer), and the district court’s refusal to 
consider the defense of qualified immunity in the defendant’s motion to 
dismiss subjected the defendant to pretrial discovery, and thus was a final, 
appealable order.’* 

Apparently it is not easy to inadvertently waive the right to take an 
interlocutory appeal. In Behrens v. Pelletier the Supreme Court addressed 
the question of whether a defendant’s interlocutory appeal of the denial of 
a motion to dismiss based upon qualified immunity would operate to 
deprive the defendant of a subsequent interlocutory appeal of a motion for 
summary judgment also based upon qualified immunity.” The Court 
emphasized the policy underlying qualified immunity—that the defense 
was meant to shield governmental officials from the burdens of discovery 
as well as trial—and that motions to dismiss furthered this policy. The 
Court held that appeal at either or both stages was proper. Does the Jack of 
an interlocutory appeal from a denial of a motion to dismiss or motion for 
summary judgment waive a defendant’s right to assert the defense 
subsequently on appeal after a trial on the merits? The Fifth Circuit said no 
in Pierce v. Smith.’”’ 

What if a defendant’s qualified immunity only addresses some of the 
claims against him? Any ruling on such a defense in a motion for summary 
judgment would not determine conclusively whether a defendant went to 
trial, and so, some have argued, such a ruling would not be a “final order” 
enabling appellate jurisdiction. The Behrens Court addressed this argument 
as well. That is, in a motion for summary judgment in a suit that includes 
claims to which qualified immunity are not appropriate defenses and would 
not result in a ruling that conclusively determined whether a defendant had 
to stand trial, would the order denying such a motion be a final order within 
the meaning of Cohen v. Beneficial Indust. Loan Corp.?” The Court rejected 
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this proposed analysis, noting that Harlow had identified an “immunity 
from certain claims, not an immunity from litigation in general,” and further 
noting that a contrary holding would result in the frustration of appeals by 
the “mere addition of other claims.”’” 

The Supreme Court also emphasized recently that the order being 
considered for interlocutory appeal must not be a “tentative” order. In Swint 
v. Chambers County Commission the Court implied that the nature of the 
district court’s decision suggested that it was not a “final” order, and thus 
was not reviewable under Cohen.’**” The district court’s ruling on the 
county’s motion for summary judgment, which it denied, was tentative, as 
evidenced by “Sheriff Morgan may have been the final policy maker for the 
County,”** and the fact that the district court had indicated that it planned 
to reconsider its initial decision denying the county’s motion for summary 
judgment. How long an order can remain tentative before it becomes 
effectively a denial to rule definitively, and thus appealable, is not clear. 

The Fifth Circuit has held that an order denying qualified immunity 
under state law can also be an immediately appealable “final decision” as 
long as the state official immunity law in question also “provides a true 
immunity from suit and not a simple defense to liability.”*** The court of 
appeals applied the Johnson standard to the summary judgment evidence 
on the state law claims before the district court to determine whether the 
denial of summary judgment turned on an issue of law. 

In Behrens v. Pelletier the Supreme Court also revisited its recent Johnson 
v. Jones ruling regarding appellate jurisdiction for interlocutory appeals 
where the underlying case has some dispute over factual sufficiency.*** The 
Court wanted to make sure in Behrens that its ruling in Johnson was not 
understood to require defendants to forego interlocutory appeals should the 
district court determine that, in general, material factual disputes precluded 
summary judgment. Rather, the Court made clear that a factual sufficiency 
dispute over whether the defendant engaged in specific conduct alleged to 
violate clearly established law would preclude such an appeal.’ 

The Fifth Circuit addressed the nature of the factual review by a court of 
appeals during an interlocutory appeal in Coleman v. Houston Independent 
School Dist. Under Johnson and Behrens, a court of appeals will take facts 
that the district court assumed when it denied the motion for summary 
judgment as undisputed, and “will determine whether those facts are 
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sufficient to state a claim under clearly established law.” Because the 
district court did not identify the facts it assumed, the court of appeals had 
to undertake a “cumbersome review” of the record to identify the facts the 
district court “likely assumed.”*” The Fifth Circuit interpreted Johnson and 
Behrens to constrain its ability to critically analyze the district court’s 
factual assumptions. “[T]he question of whether the district court was 
correct in its assumptions awaits another day.”** 

The Supreme Court addressed in Swint another vague area often plaguing 
practitioners of interlocutory appeals on qualified immunity—can the 
appellant get the court of appeals to consider other claims during the 
appeal? The Eleventh Circuit had exercised discretionary “pendent 
appellate jurisdiction” over the district court’s denial of the county’s motion 
for summary judgment. The county argued on appeal that once the litiga- 
tion below had been interrupted by an interlocutory appeal, there was no 
reason “to resist the economy that pendent appellate jurisdiction pro- 
motes.” The Supreme Court thought otherwise. The only cases in which 
the Court appeared willing to consider the concept of interlocutory pendent 
claim appellate jurisdiction were situations in which issues were “inextric- 
ably intertwined” with or “necessary to ensure meaningful review” of the 
district court’s denial of summary judgment.“? The Supreme Court 
summarily rejected the concept of pendent party appellate jurisdiction." 

What happens to the case at the district court during an interlocutory 
appeal? It appears to be the rule that a district court will lack jurisdiction 
to proceed during the pendency of an interlocutory appeal of qualified 
immunity.” Probably as a direct result of experience with hopeless or 
tactically motivated interlocutory appeals, some circuits will permit district 
courts to certify an interlocutory appeal as frivolous, and thus retain 
jurisdiction over the case during the pendency of the interlocutory appeal.” 

Finally, it bears constant reminding that the appellate jurisdiction in 
federal court is limited, and a defendant appealing the qualified immunity 
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portion of an order denying a motion for summary judgment better carefully 
identify those portions of the motion that are covered by the limited 
interlocutory appeal. The defendants in Foote v. Spiegel only identified two 
out of three qualified immunity arguments in their appeal, and thus 
immediately lost interlocutory review of the third claim. 


2. Qualified Immunity When Claims Involve the Element of Intent 


Qualified immunity has generally been utilized as an objective test of 
official behavior.’** However, there has been a growing realization among 
the circuits that an objective test seems inadequate in evaluating claims in 
which the only thing that distinguishes proper behavior from improper 
behavior is the actor’s intent (e.g., claims of racially motivated failure to 
hire), which is, of course, subjective. These circuits have argued that the 
Supreme Court cases spelling out qualified immunity analysis were cases 
in which the actor’s intent was not an important element of the claim.” 

The Eleventh Circuit has joined the growing ranks of other circuits 
unequivocally holding that subjective intent has a place in qualified 
immunity analysis, irrespective of Harlow and Anderson v. Creighton. “We 
hold, as every Circuit that has considered this issue has held, that where 
subjective motive or intent is a critical element of the alleged constitutional 
violation the intent of the governmental actor is relevant.”**” In Walker v. 
Schwalbe the Eleventh Circuit applied their subjective qualified immunity 
analysis to a First Amendment retaliation case, arguing that a state official’s 
state of mind was “critical” in such claims. The plaintiff in this case 
supervised all community services for mental retardation programs in four 
counties in northern Georgia. After receiving excellent performance reviews 
for years, he questioned the budgetary practices of some new program 
administrators, and questioned the selection without proper bidding of 
certain vehicle service companies with connections to program employees. 
After losing a budget fight with these administrators, the plaintiff then went 
to the Georgia legislature. Then, after the state agency overseeing this 
program released an investigative report critical of the program 
management, the plaintiff was demoted for violating a program nepotism 
policy. The plaintiff sued, claiming his speech with the legislature was 
protected, and that his supervisors had retaliated against him for that 
speech. The court held, not surprisingly, that it was clearly established that 
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a state employee could not be punished for speech protected by the First 
Amendment, and that efforts to expose corruption are well established 
issues of public concern that are protected. The court held that the plaintiff 
had created a fact question as to whether the defendants had retaliated 
against him for his protected speech. The defendants had argued, 
unsuccessfully, that there was substantial evidence that they had acted 
reasonably in their effort to carry out a valid anti-nepotism policy, and that 
since this was an objectively reasonable purpose, any other retaliatory intent 
was outside the proper scope of qualified immunity analysis. The court, 
however, fixed on evidence that laid out a plausible motive for retaliation 
(the defendants were embarrassed by the contacts, with one defendant 
resigning), that the plaintiff had made efforts to avoid violating the nepotism 
policy and was still severely punished, and that the two other employees 
who had spoken to the legislature had also been punished. Curiously, the 
court did not focus on subjective evidence, but rather concluded that the 
plaintiff had built a sufficient record of damning inferences that ultimately 
created a fact question regarding the subjective element of the claim— 
whether the defendants had in fact retaliated against the plaintiff for 
protected speech. 

The Eleventh Circuit had taken a different tack the year before in Foy v. 
Holston, when it was confronted with what it termed a “mixed motive” 
case.’“* Foy involved efforts by state workers to remove children from 


parents in a religious community to foster care, and the plaintiffs alleged 
that the removal was motivated by religious discrimination. The court was 
faced with a record in which the defendants had established a lawful motive 
for removing the children. 


Where the facts involving qualified immunity show mixed motives 
(lawful and unlawful motivations) and pre-existing law does not 
dictate that the merits of the case must be decided in plaintiff's favor, 
the defendant is entitled to immunity .... Because, given the 
circumstances and the state of the law, a reasonable child custody 
worker could have considered Defendants’ conduct arguably proper 
even if Defendants were motivated in substantial part by unlawful 
motives, Defendants’ conduct was objectively reasonable for the 
purposes of qualified immunity.’* 


So the Foy court reasoned that the objective test could still be utilized in a 
case where intent was an element of the claim if there were facts sufficient 
to establish a lawful intent, and a court could then ignore the alleged 
unlawful intent. A possible explanation for the different outcomes in Foy 
and Walker is that the defendants in Walker had not established 
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“conclusively” a lawful motive for their conduct.” That is, apparently, in 
a mixed motives case in the Eleventh Circuit a defendant must, at 
minimum, conclusively establish the lawfulness of his or her actions and 
motives under the defendant’s theory of the case in order to obtain qualified 
immunity. 

The D.C. Court of Appeals recently addressed en banc the problem of 
intent in Crawford-El v. Britton.”’ Since the Supreme Court has recently 
granted certiorari in this case,’ an in depth look at the en banc opinion is 
appropriate. Crawford-El is a prisoner in the District of Columbia, serving 
a life sentence for murder. He sued Britton, a correctional officer, for 
allegedly mis-delivering boxes of personal legal papers, clothes, and other 
items, in violation of the First Amendment. The district court denied 
Britton’s motion for summary judgment based upon qualified immunity, 
which was immediately appealed. The court of appeals reversed and 
remanded, noting that Crawford-El had not met a “heightened-pleading 
standard” for such constitutional claims. Crawford-El replead, Britton 
refiled for summary judgment, and the district court dismissed all claims. 
The court of appeals affirmed, but sua sponte requested en banc considera- 
tion of Crawford-El’s constitutional claim and the “direct evidence” 
qualified immunity standard employed: by the circuit.” 

The court of appeals first reviewed the language of Harlow creating an 
objective standard, even for those cases in which the official acted “with the 
malicious intention to cause a deprivation of constitutional rights or other 
injury,” and then cataloged the social costs the Supreme Court was 
attempting to balance by enacting such an objective ‘mmunity standard." 
Well aware of the Supreme Court’s claim that it had “purged qualified 
immunity doctrine of its subjective components,”*” the court of appeals 
noted that many circuits, itself included, nonetheless viewed Harlow as 
permitting an “inquiry into subjective motivation where an otherwise 
constitutional act becomes unconstitutional only when performed with 
some sort of forbidden motive ....” *° Since 1987 the D.C. Circuit had 
employed a “direct evidence” test under these circumstances. This test 
required that, in order to survive summary judgment and obtain significant 
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discovery, a plaintiff must produce “something more than inferential or 
circumstantial support for his allegation of unconstitutional motive. That 
is, some direct evidence [of improper motivation] must be produced ... .””*” 
Upon reviewing this test, the Crawford-E] court determined that it was 
seriously flawed. First, in the court’s opinion, there is little correlation 
between direct evidence and the strength of the plaintiff's case, because a 
plaintiffs false allegation of a confession of improper acts by a defendant 
would meet the test, but “massive” circumstantial evidence would not. And 
second, the operation of the test appeared to be unrelated to the social costs 
and policies assessed in Harlow, and appeared to the court to be just as 
effective as randomly dismissing nine out of ten claims.“* The en banc 
court then overruled its precedents that established the direct evidence test. 

The court of appeals then looked to summary judgment procedures for 
the underlying framework for its new qualified immunity analysis. The 
court first addressed the scope of permissible discovery against a defendant 
asserting qualified immunity. The court held that no discovery would be 
permitted until there has been at least one effort by the defendant at 
establishing qualified immunity. The court proposed the “straightforward 
rule that plaintiff cannot defeat a summary judgment motion unless, prior 
to discovery, he offers specific, non-conclusory assertions of evidence, in 
affidavits or other materials suitable for summary judgment, from which a 
fact finder could infer the forbidden motive.””® The court noted that its rule 
would not bar discovery into an official’s state of mind for other purposes, 
such as whether the defendant official was in possession of certain facts that 
would have led a reasonable official to know that his actions would violate 
clearly established law.” Such discovery would be permitted to a limited 
extent. 

The court of appeals next addressed, and elevated, the level of summary 
judgment evidence a plaintiff must establish to prevail over a defense of 
qualified immunity. The court rejected the “strong evidence” and “strong 
inference” standards suggested by the defendants and the United States, and 
instead opted for the “familiar clear and convincing [evidence] standard” in 
defamation law." The court also implied that this standard would be 
applicable at trial as well.*” 

Finally, the court addressed the implications of these procedures on 
pleadings rules such as the “heightened pleading rule.” Calling such a rule 
a misnomer because a plaintiff is not required to anticipate a defense, the 
court downplayed the significance of court-ordered Rule 7(a) replies or Rule 
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12(e) motions for more definite statement, and expressed confidence that 
the new rules governing discovery and an elevated burden of proof would 
be sufficient to protect the policy interests behind qualified immunity as 
outlined in Harlow.’ Applying these new principles to Crawford-El’s 
claims, the en banc panel held that he had not met his burden, but 
remanded the suit to give him yet another shot at these new standards. 

The First Circuit recently touched on this issue when addressing its 
appellate jurisdiction of an interlocutory appeal.* The defendants had 
argued that the supposed unresolved factual disputes all involved 
allegations of intent, and since under Harlow qualified immunity analysis 
was an objective test, any factual disputes would not be material, and under 
an objective analysis the defendants’ actions were undisputably reasonable. 
The First Circuit rejected this approach. The court indicated that such an 
argument would necessarily “automatically resolve a qualified immunity 
defense in the favor of a defendant” when intentional discrimination was 
alleged.** The court took advantage of the factual dispute and remanded 
the appeal based upon Johnson, and indicated that the Supreme Court 
might offer some guidance in Crawford-E] before they had to confront the 
issue again in Tang. 


C. Summary 


The Supreme Court has been very active lately in delineating federal 


authority and state sovereignty. Eleventh Amendment immunity should 
continue to strengthen in the coming years, although Congressional reaction 
seems a certainty. Federal courts will continue to examine Congressional 
authority to abrogate Eleventh Amendment immunity, as well as the nature 
of waiver by a state. The Supreme Court may finally address the conflicting 
rationales governing the removal of lawsuits with claims barred by the 
Eleventh Amendment. The Supreme Court has also been friendly to 
qualified immunity in recent years. Although it has withheld interlocutory 
appellate review of such defenses when factual disputes are central, it has 
been emphatic that defendants have multiple opportunities to appeal 
unfavorable district court decisions. Finally, it looks likely that the Court 
will soon address whether Harlow is the proper analytic vehicle to address 
claims where the official’s intent is an important element of the claim. 
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TORT-ACCIDENT CASES: TRADITIONAL 
TORT RULES IN THE COLLEGE OR 
UNIVERSITY SETTING 


ROBERT D. BICKEL™ 


INTRODUCTION 


Cases reported in 1996 show fairly traditional litigation in tort-accident 
law involving colleges and universities. The most interesting characteristic 
seems to be the appearance of a significant number of cases raising 
employment-related common law tort claims. While several explanations 
are legitimate, it is likely that job market dynamics play a part in the 
litigation. It has been observed by employment law scholars that workers 
tend to regard themselves as having a certain right of possession in jobs they 
hold, and that most need to perform meaningful and fulfilling work. Yet, 
it is estimated that over two million workers unprotected by contractual 
tenure are discharged annually, of whom between 150,000 and 200,000 are 
discharged for reasons not generally recognized as constituting good cause.’ 
For employees whose job potential in the current market is limited, the 
necessity to challenge what is perceived as wrongful termination turns to 
tort concepts. 

Issues of vicarious liability and imputed fault continue to be tested in 
cases ranging from those involving the intentional torts of employees to the 
negligence of construction contractors. The supervision and instruction of 
students continues to raise issues of negligence when students are injured. 
These issues are particularly apparent in cases involving laboratory 
activities, field trips, and sport or recreation classes or events. Finally, 
premises liability continues to generate a substantial number of successful 
claims requiring payment from insurance policies or funds. 


I. TORT THEORIES IN THE CONTEXT OF THE EMPLOYMENT OF FACULTY OR STAFF 


Negligence: The issue of the validity of student evaluations of teaching 
is especially important in the context of the university’s use of such 
evaluations in determining whether to renew the appointment of a 
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nontenured member of its faculty. In Conway v. Pacific University,’ this 
issue was observed to subsume whether a university® has a duty not to 
negligently misrepresent its policy regarding the relationship between 
student evaluations and the renewal decision. In Conway, plaintiff left his 
“tenure track” position at Central Oregon Community College to accept a 
one year “term” appointment at Pacific University.* Following one semester 
of teaching at Pacific, Conway was offered a permanent, tenure-track 
position.’ Because his student evaluations for his first semester at Pacific 
were below average, he accepted the advice of colleagues to ask the Dean of 
the College of Arts and Sciences whether student evaluations would affect 
his candidacy for tenure. In response to his inquiry whether poor student 
evaluations would affect his chances to receive tenure, he was informed by 
the Dean that the student evaluations “will not be a problem.”° 

Following his conversation with the Dean, Conway resigned his position 
at the Community College and accepted the tenure-track position at Pacific 
University.” During the two semesters following his appointment, Conway’s 
student evaluations remained below average. After attempts to remedy the 
low evaluations, the university informed Conway that he would be offered 
only a nonrenewable, one-year contract. The university’s decision was 
influenced by Conway’s student evaluations.° 

Conway sued, claiming that the Dean negligently misrepresented to him 
that his student evaluations would not significantly influence the 
university's decision on the matter of tenure or retention. The trial court 
rejected the university’s argument that it had no duty of care regarding its 
representations to Conway, and allowed Conway’s claim of negligent 
misrepresentation to go to the jury.* The jury returned a verdict for Conway, 
and the university appealed, alleging that no special relationship existed 
between it and Conway sufficient to support a duty of care regarding the 
alleged misrepresentation.” Citing a land sale case,” the Supreme Court of 





2. 924 P.2d 818 (Ore. 1996) (in banc). 

3. The terms “college” and “university” will be used interchangably to refer to a college, 
university, community college or other post-secondary educational institution where specific 
reference is not necessary. Public/private distinctions are mentioned and discussed only where 
important to the issues or outcome of the reported case. 

4. 924 P.2d at 820. Specifically, plaintiff applied for, and was hired to fill a vacancy in 
the university's psychology department, while the university conducted a search for a 
permanent replacement. Term contracts were issued for a specified period of time, from one to 

ars. Id. 


. Id. at 821. 

. Id. at 821. 

. Onita Pacific Corp. v. Trustees of Bronson, 843 P.2d 890 (Ore. 1992) (holding that 
defendant’s representations that, upon payment, certain parcels of land would be released to 
plaintiffs, did not provide a basis for plaintiff's recovery of economic damages on a theory that 
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Oregon held that the university did not owe a duty to Conway that would 
support a cause of action for negligent misrepresentation.” Such a duty 
arises, the court held, only in the context of a special relationship in which 
the party allegedly accountable for damages had some obligation to pursue 
the interests of the party seeking recovery.” In the instant case, although 
Conway and the university were already in a contractual employment 
relationship and thus perhaps less at arms-length than parties to a real 
estate negotiation, nonetheless, Conway did not authorize the university to 
exercise independent judgment on his behalf, or otherwise place himself in 
a position of having a right to rely upon the university..* Where the 
university and Conway were acting in their own interests, for the purpose 
of discussing the renewal of Conway’s nontenured appointment, the 
university did not have a special relationship with Conway that imposed a 
duty of care regarding his affairs. Absent such a duty, Conway’s actual 
reliance in fact upon the Dean’s representations do not create a de facto 
duty.” 

Intentional torts: Although allegations of intentional interference with 
business advantage, defamation, intentional infliction of emotional distress, 
and retaliation are rarely successful in the employment context, faculty and 
staff continue to look to these theories when they perceive damage to their 





defendant had a tort duty to prevent foreseeable harm to plaintiff). 

12. 924 P.2d at 822. 

13. Id. (citing W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 92, at 
656 (5th ed. 1984)). The court observed that tort duties are imposed by law, apart from 
promises made. Thus, for tort liability to be imposed, a duty must exist independently of 
promise or the terms of a contract. The duty arises not from a contract, but from the 
relationship of the parties (although the contract may put the parties into a relationship that 
gives rise to the tort duty). Examples of recognized special relationships under Oregon law 
include principal-agent relationships, trustee-beneficiaries, lawyers and clients, physicians and 
patients, and other professionals where a contract incorporates a generally recognized standard 
of care, e.g., engineers, or architects. Thus, a real estate broker, acting as seller’s agent, has a 
duty to exercise reasonable care by disclosing material facts. Id. 

14. Id. at 824. 

15. Id. at 824 n.5. The court held that an underlying employer-employee relationship is 
insufficient to impose a duty, where Conway and the university were pursuing their own 
interests as to Conway’s continued employment. It should be noted that the court’s holding in 
this regard is dispositive only of a claim of negligent misrepresentation, and does not suggest 
that the university could have avoided liability for an intentional misrepresentation of material 
fact to Conway. 

Justice Fadeley dissented, criticizing the notion that a university academic administrator 
has no duty to avoid damaging a faculty member by negligently misleading him in responding 
to his questions about the criteria for promotion and tenure. Id. at 826. A second dissenting 
opinion, by Justice Durham, viewed the majority’s holding, and its reliance on Onita, as a 
departure from the guidance of RESTATEMENT (SECOND) TORTS § 552 (1977) noting that if a 
statement bears a sufficient relationship to the speaker's business activities and interests, the 
rule recognizes a tort duty even though the parties may not have a fiduciary relationship. Both 
dissenters were of the opinion that Conway had the right to rely upon the Dean’s 
representations regarding his prospects for tenure. Id. at 829. 
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reputation or status in their field. Anderson v. Vanden Dorpel,’*® Campanelli 
v. Regents of the University of California,” and Small v. Juniata College,”* are 
illustrative. Plaintiff in Anderson was employed by Northwestern University 
as director of corporate relations.*® She was approached by someone from 
the Chicago Metropolitan Area Young Men’s Christian Association (YMCA) 
and agreed to be interviewed for a position with that organization.” After 
being told that her initial interviews were successful and that she was a 
serious candidate for the position, plaintiff was allegedly deselected when 
her supervisor at Northwestern told a representative of the YMCA that 
Anderson “did not follow up on assignments [and] could not get along with 
her co-workers.””* Plaintiff sued, alleging that these comments were false 
and constituted wrongful interference with prospective economic advantage 
and defamation.” Affirming the trial court’s dismissal of plaintiff's 
complaint for failure to state a cause of action, the Illinois Supreme Court 
held that plaintiff's progression beyond initial interviews did not give her 
a reasonable expectancy that she would be selected, defeating her claim of 
intentional interference with economic advantage. The hope of a job offer, 
the court held, is not a sufficient expectancy to support a claim for damages 
from a current employer who supplies a negative employment reference.” 

Also rejecting Anderson’s defamation claim, the court held that the 
statements made about her performance and collegiality did not impute 


inability to perform or lack of integrity, and thus did not diminish her 
business or professional reputation under the law of defamation.” 
Observing that it is a question of law whether the statements were capable 
of an innocent construction, the court held that they could be understood, 
in context, to mean simply that the plaintiff “did not fit in with the 
organization of the employer making the assessment and failed to perform 





16. 667 N.E.2d 1296 (Ill. 1996). 

17. 51 Cal. Rptr. 2d 891 (Ct. App. 1996). 

18. 682 A.2d 350 (Pa. Super. 1996). 

19. 667 N.E.2d at 1297. Anderson was primarily responsible for raising funds from 
corporations. Id. 

20. Id. Plaintiff was not, at the time, actively looking for alternative employment. Id. at 
1298. 

21. Id. 

22. Id. 

23. Id. at 1300. The court held that plaintiff's assertion that she was the leading candidate 
for the position was a subjective assessment of her candidacy, unsupported in fact. Id. The court 
cited with approval Werblood v. Columbia College, 536 N.E.2d 750 (Ill. App. 1989), holding that 
a faculty member's unilateral expectation that, because of her experience and qualifications, she 
would be hired in her field at another institution if she were to seek alternative employment, 
was insufficient to support a claim of intentional interference with economic advantage. Id. 

24. Id. at 1301. 
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well in that particular job setting .. . .”* So construed, the comments were 
not indicative of Anderson’s ability to perform in future positions.” 
Campanelli and Small look at the criticism of employee performance by 
superiors as actionable under the law of defamation if it is characterized by 
false statements of fact, but not when it is fairly described as opinion. In 
Campanelli, the head basketball coach at the University of California at 
Berkeley alleged that he was defamed by comments of university 
administrators to certain media representatives that a player’s father felt that 
the coach was “putting so much pressure on his son [that] he was making 
him physically ill,” and that “the players were beaten down and in trouble 
psychologically” as a result of “unwarranted and inexcusable” criticism of 
players by the coach.” Again observing that the determination whether an 
allegedly defamatory statement is fact or opinion is a question of law, the 
court explained that it must be determined how an average reader would 
look at the nature and content of the communication. Added to this 
perspective is the court’s concern that first amendment protections be 
respected when comments are made in the context of a public debate and 
controversy.” Applying these principles, the court held as a matter of law” 
that the comments in question could not fairly be characterized as 
statements of fact. They were, instead a description of a father’s feeling 
about the treatment of his son as a player, and an administrator’s expression 
that student athletes felt “beaten down” by their coach’s harsh methods.” 


Summary judgment was affirmed in Small v. Juniata College,” dismissing 
a head football coach’s claims that his dismissal following complaints by 
former and current players constituted intentional interference with 
employment relations and infliction of emotional distress.** Citing 
RESTATEMENT (SECOND) OF TORTS § 767, the court set out at length the 





25. Id. 

26. Id. at 1302. The dissent characterized Anderson’s pleading as alleging that she had 
been recommended for, or was being recommended for the YMCA position, an allegation 
sufficient to overcome a motion to dismiss which assumes, for the purpose of the motion, the 
truth of plaintiffs complaint. Justice Harrison reasoned that plaintiff's supervisor at 
Northwestern knowingly made false statements to her prospective employer that she did not 
follow-up on assignments and did not get along with co-workers, both comments imputing her 
inability to perform her job and thus prejudicial to her in her profession. In essence, the dissent 
disagreed with the majority's interpretation or view of the “innocent construction rule.” Id. at 
1304-05. 

27. 51 Cal. Rptr. 2d at 893-94. 

28. Id. at 895. 

29. The court affirmed the granting of defendants’ motion to dismiss. Id. at 897. 

30. Id. at 896-97. The court noted that a public figure plaintiff seeking civil reparation for 
comments that are about a matter of public concern may not seek the protection of a rule that 
would chill prompt investigation or debate. Moreover, courts must be cautious not to allow a 
public employer's evaluation of his subordinate’s performance to become vulnerable to a libel 
action solely because of its subjectiveness. Id. at 896. 

31. 682 A.2d 350 (Pa. Super. 1996). 

32. Id. at 355. 
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elements of a claim for intentional interference with employment relations® 
and held that student criticism of a college employee with whom the 
students must deal, when communicated to a college administrator, does 
not constitute tortious interference with the contractual relationship 
between the employee and the college. Moreover, such comments do not 
support a claim of intentional infliction of emotional distress merely 
because they vocalize the players’ dissatisfaction with the coach.” 

Media criticism of an employee who is a public figure (coaches are 
frequent examples) enjoys protection unless the employee can show that the 
statement was published with knowledge of its falsity, or with reckless 
disregard for its truth or falsity. Defamation law also protects the opinion 
of the reporter, including “imaginative expression” and “rhetorical 
hyperbole.”* Relying on these principles, the federal trial court held in 
Washington v. Smith * that a basketball publication’s commentary that the 
University of Kansas women’s basketball program was “loaded with 
talent ... [bJut that coach [Washington] usually finds a way to screw things 
up ...”*” constituted protected opinion on a matter of public concern. The 
court explained that, where the published record of the team included 
references to wins and losses, and less than successful performances in the 
NCAA tournament during Washington’s tenure as coach, reasonable 
persons could differ as to the effectiveness of the coach’s ability. Liability 
may be imposed only where the statement in question is so obviously false 


that no reasonable person could interpret the reporter’s characterization of 
the coach’s ability or performance as a supportable interpretation of the 
underlying facts.* 





33. The plaintiff must demonstrate: 
(1) The existence of a contractual relationship [although Small was under contract 
and not “at will,” he was nontenured; the college merely declined to renew his one- 
year appointment at that end of the academic year]; (2) an intent on the part of the 
defendant to harm the plaintiff by interfering with the contractual relationship; (3) 
the absence of a privilege or justification for the interference; and (4) damages 
resulting from defendant’s conduct. 
Id. at 354. Factors in determining whether the alleged interference is actionable include: the 
nature of the defendant's conduct; the defendant's motive; the plaintiff's interests; the interests 
sought to be furthered by the defendant; the social interests in protecting defendant’s freedom 
and the contract interests of the plaintiff; the proximity or remoteness of the defendant’s 
conduct to the interference; and the relations between the parties. Id. at 353. 

34. 682 A.2d 350, 355, appeal denied, 689 A.2d 235 (Pa. 1997). Conduct is actionable as 
intentional infliction of emotional distress only when it is outrageous—that is, when it is so 
extreme that it is regarded as intolerable (conduct that a person in plaintiff's position should 
not have to endure). See RESTATEMENT (SECOND) OF TORTS § 46 (1977). 

35. See Gertz v. Robert Welch, Inc., 418 U.S. 323, 94 S. Ct. 2997 (1974); Greenbelt 
Cooperatice Publishing Ass’n v. Bresler, 398 U.S. 6, 90 S. Ct. 1537 (1970); Rosenbloom v. 
Metromedia Inc., 403 U.S. 29, 91 S. Ct. 1811 (1971); Pring v. Penthouse Int'l, Ltd., 695 F.2d 438 
(10th Cir. 1982). 

36. 80 F.3d 555 (D.D.C. 1996). 

37. Id. at 556. 

38. Id. 
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Occasionally, a claim of intentional infliction of emotional distress raises 
what is essentially a claim of retaliation. In Ross v. Saint Augustine’s 
College,” the student plaintiff alleged that she was the subject of retaliation 
because of her testimony on behalf of a professor in his reverse 
discrimination lawsuit against the college. Plaintiff, an honors student 
and senior class president, claimed that college faculty or administrators 
awarded her low or failing grades and caused her not to graduate.** 
Following a trial at which counsel for the college intensely cross-examined 
plaintiff for four days, attacking her acadedmic, moral and personal 
character, a jury returned a verdict in plaintiffs favor, in the amount of 
$180,000. The appellate court affirmed, holding that sufficient evidence 
was presented to support a jury finding that the college acted maliciously, 
or with reckless indifference to the liklihood of causing plaintiff serious 
emotional distress. 

It is obvious from a reading of the cases that college and university 
employees feel constrained to challenge criticism of their performance that 
they believe stigmatizes their professional reputation and diminishes their 
worth in the job market. Although in the vast majority of cases, their claims 
are unsuccessful, litigation of this nature will likely continue to be reported 
as job opportunities become more and more limited. The same observation 
may be made about claims of employment discrimination, which continue 
to represent a steady stream. Indeed, employees alleging defamation, 
intentional interference, or infliction of emotional distress may be seeking 
tort remedies simply because equal employment opportunity law offers 
them no protection (if they are outside the protected classes) or that 
discrimination on the basis of race, gender or age will be difficult to prove. 
Complaints under all of these headings arguably demonstrate a perception 
of employees that they are devalued. Moreover, such claims show an 
employee frustration with employment relationships that are more and more 
characterized as “at will,” allowing the employer substantial discretion 
regarding retention. In sum, employees feel vulnerable to discharge that is 
in their mind wrongful, but which is in reality not legally actionable in most 
instances. Colleges and universities are unique employers offering desirable 
jobs to both academic and nonacademic employees in a highly competitive 
job market. It is therefore important that employee evaluation and retention 





39. 103 F.3d 338 (4th Cir. 1996). 

40. Prior to her testimony in the lawsuit, plaintiff held a 3.969/4.0 grade point average and 
had received honors recognition from her Dean and several honor societies. Id. at 339. 

41. Plaintiff testified that, following her testimony, she received five "F" grades, and her 
transcripts reflected a grade point average as low as 2.2. She also testified that administrators 
repeatedly assured her that her grades would be corrected, but that no adjustments were made. 
Id. at 340. 

42. Id. at 344. North Carolina law defining the tort of intentional infliction of emotional 
distress requires that plaintiff show that defendant intended to cause severe emotional distress, 
or acted with reckless indifference to the likelihood of that result. Id. at 343. The court 
affirmed the jury's award of both compensatory and punitive damages. Id. at 344. 
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decisions, as well as litigation, be managed in a way that sends messages 
which faculty and staff can embrace or respect. 


II. SUPERVISION AND INSTRUCTION OF STUDENTS 


Although the student-college relationship per se does not impose upon 
the college a duty to supervise the student in his day-to-day interaction with 
peers on the campus, the college does have a duty to exercise reasonable 
care for the student’s safety in scenarios that may be characterized as 
providing instruction. Indeed, the seminal cases defining the abatement of 
in loco parentis notions, reaffirms that the college’s relationship with the 
student is educational, if not custodial.** The definition, or scope of the 
duty has been defined by one court as “[turning] not on the labels given to 
the .. . participants, but instead on the facts surrounding their levels of 
experience and/or their relationships to one another in the activity resulting 

in the plaintiffs injury.” 

' Garrett v. Northwest Mississippi Junior College * and Niles v. Board of 
Regents of the University System of Georgia® are illustrative. In Garrett, a 
community college student enrolled in a tool and die class severed his 
thumb while working alone, for the first time, on a horizontal milling 
machine. At the time of the injury, the instructor for the course was either 
in his office at the opposite end of the room, or returning from his office 
where he had gone to retrieve a drill bit for another student.*’ 

The deposition testimony of the student, and that of the instructor was 
in conflict regarding the extent of the instruction provided to Garrett prior 
to his use of the milling machine. Garrett’s testimony suggested that he had 
not received instruction from anyone as to the use of the machine, and that 
the system of training was ad hoc and self-paced.“ The instructor 
acknowledged that students were not required to demonstrate proficiency 
on a machine before using it, but noted that he gave students a safety lecture 
and personal demonstration, and was “constantly with them” when they 
operated machines. The instructor also testified that on the day prior to 
Garrett’s accident, he had observed that Garrett was placing his left hand too 





43. See, e.g., Rabel v. Illinois Wesleyan University, 514 N.E.2d 552, 560 (Ill. App. 1987) 
(citing Beach v. University of Utah, 726 P.2d 413, 419 (Utah 1986)). See Robert D. Bickel & 
Peter F. Lake, The Emergence of New Paradigms in Student-University Relations: From In Loco 
Parentis to Bystander to Facilitator, 23 J.C. & U. L. 755 (1997). 

44. Regents of Univ. v. Superior Court (Roettgen), 48 Cal. Rptr. 2d 922, 925 (Ct. App.), 
review denied (Mar. 28, 1996). Although this definition was announced in the context of a 
sport/recreational course setting, it appears to be applied by courts in traditional classroom and 
laboratory settings as well. 

45. 674 So. 2d 1 (Miss. 1996). 

46. 473 S.E.2d 173 (Ga. Ct. App. 1996). 

47. Garrett, 674 So. 2d at 1. 

48. Id. at 2. Garrett stated that he never took a safety test on the machine, and explained, 
“[when you] see a machine open, you get on it.” 
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close to a cutter on the machine, and he warned Garrett not to put his hand 
near the cutter.” 

The court described the duty of a vocational education instructor to 
include both safety instruction and supervision of student use of machines 
or equipment. Citing several cases involving high school shop class 
injuries, the court noted that a high school vocational teacher has a duty to 
take those precautions that any ordinarily reasonable and prudent person 
would take to protect his shop students from an unreasonable risk of injury. 
The extent of these precautions must be determined with reference to the 
age and inexperience of the students, their less than mature judgment with 
regard to their conduct, and the inherently dangerous nature of the power 
driven equipment available for their use in the shop. In order to discharge 
his duty, it is incumbent upon a teacher, at a minimum, to instruct his 
students in the safe and proper use of the equipment, to warn the students 
of known dangers, and to supervise students to the extent necessary for the 
enforcement of adequate safety rules or policies.°° The court held that, 
where there are disputed issues of fact regarding such matters, summary 
judgment is not appropriate.” 

In contrast, the Niles court affirmed a directed verdict in favor of Georgia 
Tech, dismissing the claims of a doctoral student in physics who was 
injured by an explosion caused when he combined acetone, ethanol and 
nitric acid in a metal container during an experiment with methods of 
producing superconducting crystals.** Niles held received a bachelors’ 
degree in chemistry from the University of the Virgin Islands, and a masters’ 
degree in physics from Clark Atlanta University. He had spent hundreds of 
hours in laboratories, and had worked previously with acetone, ethanol, and 
nitric acid. The court found that under these circumstances, an instructor 
was not required to warn Niles of the danger of mixing chemicals whose 
properties were familiar to him. Whether a duty to warn exists, the court 
observed, “depends upon the foreseeability of the [danger], the type of 
danger involved, and the foreseeability of the user’s knowledge of the 
danger.”** The instructor had a right to assume that a doctoral student in 
physics, who had graduated with highest honors in chemistry, would either 
know the danger of mixing these chemicals, or would perform the research 





49. Id. Although Garrett disputed the instructor’s exact explanation, he admitted that the 
instructor had warned him not to get too close to the cutter. 

50. Id. at 3-4 (citing Roberts v. Robertson County Bd. of Educ., 692 S.W.2d 863 (Tenn. App. 
1985) (finding that instructor failed to provide machine-specific safety instruction prior to 
student's operation of a drill press)); and Paulsen v. Unified School Dist. No. 368, 717 P.2d 1051 
(Kan. 1986) (affirming a directed verdict where woodworking student had taken a prior 
woodworking course, had received extensive instruction over two week period on the machine 
in question, and had passed a safety test). 

51. The court reversed the trial court’s entry of summary judgment and remanded the case 
for trial on the issue of negligence. 

52. 473 S.E.2d 173, 175 (Ga. App. 1996). 

53. Id. at 175. 
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necessary to determine the danger and take necessary precautions. Instead, 
Niles relied upon a fellow student’s description of the process, and even 
ignored the label on the bottle of nitric acid he was using. Under these 
circumstances, the court held that the instructor breached no duty to the 
student.™* 

Sometimes, the “no duty” rule is stated as a primary assumption of risk 
tule. In Regents of University v. Superior Court (Roettgen), © the court held 
that the doctrine of assumption of risk, when applied to inherent risks that 
cannot be eliminated even by the exercise of reasonable care, is an 
exception to the general rule of liability.” 

Roettgen, an experienced “top rope” climber, fell to his death during a 
rock climbing class when rope anchors installed by instructors came loose, 
releasing his rope. Although the anchors appeared to the instructors to have 
been properly set*’, they were in fact installed in one rock crack system, 
contrary to custom and practice. Prior to Roettgen’s fall, each instructor had 
tested the anchors and another student had successfully completed an 
exercise using the anchors.”* 

The court held that a sport setting is somewhat unique in that the 
instructor or coach has no duty to eliminate risks inherent in the sport. 
Instead the instructor’s duty is to exercise care, not to increase the risk of 
injury over and above those risks that are inherent risks of the activity. 





54. Id. at 175-6. The court’s holding is consistent with the general notion that duty is a 
function in part of the relative expertise of the parties, and that one who has knowledge equal 
or superior to another is owed no duty by the other as to the risks of the activity. The rule is 
well illustrated in master-servant cases, where it is said that the liability of the master 
(employer) rests upon the assumption that the employer has a better and more comprehensive 
knowledge than the [employee], and ceases to be applicable where the [employee’s] means of 
knowledge of the dangers to be incurred is equal to that of the employer. See Stinnett v. 
Buchele, 598 S.W.2d 469 (Ky. App. 1980). The court held in Niles that, “even assuming [the 
instructor] had knowledge of the peril, it was [the student’s] burden to come forward with 
specific evidence that [the instructor's] knowledge of the peril was superior... .” 473 S.E.2d 
at 176. 

Compare Talbot v. New York Inst. of Tech., 639 N.Y.S.2d 135, (App. Div. 1996) (holding 
that university had no duty to supervise use of rubber cement by 19 year-old architecture major 
who was working on a class project in his dormitory room; university not liable for injuries 
resulting when glue ignited because of contact with cigarettes in ashtray. The court noted that 
students were aware that the glue was flammable, and that labs were available for class 
projects); and Royals v. Georgia Peace Officer Standards & Training Council, 474 S.E.2d 220 
(Ga. App. 1996) (holding that a university is not liable for the death by heart attack of a police 
officer during a training exercise, where enrollment was limited to full time officers in full duty 
status and course applicants were warned that course would be physically rigorous). 

55. 48 Cal. Rptr. 2d 922 (Ct. App. 1996). 

56. Id. at 924. 

57. The instructors were experienced, and Roettgen himself was qualified as an assistant 
instructor. Id. at 924. 

58. Id. at 924-25. 

59. Id. (citing Wattenbarger v. Cincinnati Reds, Inc., 33 Cal. Rptr. 2d 732 (Ct. App. 1994) 
(finding professional baseball club negligent in instructing young pitcher to continue pitching 
at tryout despite his report of arm pain)); and Galardi v. Seahorse Riding Club, 20 Cal. Rptr. 2d 
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Summary judgment was appropriate, the court held, where defendant 
demonstrated that Roettgen was not taken beyond his level of experience 
and where the risk of falling was not beyond that risk inherent in top rope 
climbing.” In other words, where the risk that caused plaintiff's injury was 
caused not by defendant’s negligence, but is an inherent risk of the activity 
in question, defendant is not liable for plaintiffs injury. The rule, properly 
applied, simply concludes that under the facts, the defendant was not 
negligent, and could not have eliminated the risk that caused plaintiff's 
injury, even by the exercise of reasonable care.” 

Express assumption of risk: At least in the context of elective courses 
that are recreational in nature, students may be asked to assume the risks of 
participation by written agreement. Terry v. Indiana State University © is 
illustrative. In Terry, plaintiff signed up to take a beginner’s motorcycle 
training course. The university provided the motorcycles and instruction, 
but asked students to execute a contract waiver of liability and authorization 
for medical treatment. Each student also signed a form explaining that s/he 
was aware that the activity was inherently dangerous, and that s/he assumed 
the risk of injury while participating. Affirming summary judgment for the 
university, the court of appeals held that the waiver was sufficient to allow 
the university to avoid liability so long as its terms were not contrary to 
public policy. The court rejected plaintiff's contention that the university’s 
conduct was controlled by the state’s motorcycle licensing law, and her 


allegation that the university violated its statutory duty to protect the 
academic community from conduct presenting a serious threat to persons 
or property.” More to the point, the court held that the activity in question 
was not an essential service to the public in the economic setting of the 
transaction, and the university had no business advantage over students 
interested in taking the course. Indeed, the court observed, plaintiff 
admitted that she took the course “for recreation.” The university neither 





270 (1993) (finding duty owed by coach to refrain from raising jumps beyond rider’s experience, 
or to warn rider). Particularly in sport settings, the concern is that a duty rule should not chill 
vigorous participation in the activity and thereby alter its fundamental nature. Cf. Knight v. 
Jewett, 834 P.2d 696 (Cal. 1992) (holding that an over exuberant touch football participant who 
may have been reckless breached no legal duty, and that primary assumption of the risk barred 
recovery). 

60. Roettgen, 48 Cal. Rptr. 2d at 925. 

61. Compare Fortier v. Los Rios Community College Dist., 52 Cal. Rptr. 2d 812 (Ct. App. 
1996) (holding that a college coach was not liable for negligent instruction or supervision, when 
a student enrolled in his course on “advanced football” was injured as a result of contact with 
another student while performing a passing drill). In a football class, primary assumption of 
the risk extends to contact with another player that could be in violation of internal rules of the 
game. Defensive players in football are properly instructed to try to intercept a pass, and to 
instruct them otherwise would chill vigorous participation in the game. 

62. 666 N.E.2d 87 (Ind. Ct. App. 1996). 

63. Id. at91. The court held that plaintiffs exhibit claiming that the university entered into 
a contract with the state to provide motorcycle drivers’ education classes was excluded by the 
trial court. 
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required students to take the course, nor was it the exclusive provider of the 
instruction sought by plaintiff. She could have obtained such instruction 
elsewhere. In sum, a contract-based assumption of risk may permit the 
university to avoid liability altogether for student injury within the scope of 
a voluntary, recreational activity, where the terms of the contract are 
explicit, and consistent with public policy—that is, where the activity is 
nonessential, and there is no inequality in bargaining power (the student is 
free to obtain the benefits of the activity from another provider).™ 


III. VICARIOUS LIABILITY OF THE COLLEGE OR UNIVERSITY FOR STUDENT 
ASSAULT BY AN EMPLOYEE 


Courts remain reluctant to hold the college or university liable for student 
assault by an employee or third party unless, at the time of the assault, the 
employee was acting within the scope of his employment. More important, 
the courts see the issue as posing a mixed quesion of fact and law, 
appropriate for summary judgment determination. In Gebhart v. College of 
Mt. St. Joseph, plaintiffs sued the college when their son was molested by 
a priest who served as a campus minister and hospital chaplain. The alleged 
sexual assaults took place at night in the priest’s private residence. The 
court explained that for an intentional act by an employee to be 
characterized as having occurred within the scope of his employment, the 
act must have been calculated to facilitate or promote the business for 
which he was employed.” The court held as a matter of law that sexual 
assault cannot be said to be characteristic of the activities of a hospital or 
college, and it can be said to be “so divergent that the employer- employee 
relationship is severed ....”°’ Furthermore, the court held it was not 
reasonably foreseeable to the hospital or the college that the employee 
would engage in such conduct with a child who was neither a student at the 
college nor a patient at the hospital. The alleged sexual assaults were 
accomplished because the priest cultivated a personal relationship with the 
child and his family at his parish and were not influenced by his role as 
either campus minister or chaplain.® 





64. Id. at 93. 

65. 665 N.E.2d 223 (Ohio Ct. App. 1995). 

66. Id. at 224. This “motive” rule is replaced in some jurisdictions by a rule permitting 
liability where the employee's act is a foreseeable consequence of his employment, as when his 
job places him in contact with students. See, e.g., Dismuke v. Quaynor and Grambling State 
Univ., 637 So. 2d 555 (La. Ct. App. 1994) (finding university liable for assault of child by college 
student where student’s job as camp counsellor allowed him access to the child on campus 
during camp). 

67. Gebhart, 665 N.E.2d at 225. 

68. Id. In accord, Carol “WW” v. Stala, 627 N.Y.S.2d 136 (App. Div. 1995) (refusing to 
impose liability on college organization that sponsored a “Big Buddy” program matching college 
students with agencies needing volunteer assistance, when a student in the program sexually 
molested plaintiff's son who was a neighbor of a child participating in the “Big Buddy” 
program). 
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In Forester v. New York,” the question presented was whether an 
independent contractor teacher, hired by a state university to teach a non- 
credit karate class, was within the scope of his employment when he 
allegedly struck a student following an argument during a class. Although 
the university’s written agreement with the instructor clearly stated that he 
was an independent contractor, and was solely responsible for development 
and presentation of the course, the court held that the ambiguous 
description of courses in the university’s summer session catalogue could 
have allowed plaintiff to assume that the instructor was a university 
employee. The court held however, that even if the instructor were 
considered an employee of the university, his action was outside the scope 
of his employment. Despite the fact that the assault occurred on school 
property, during school hours, the instructor’s action in no way furthered 
university business. The act was personal in nature, and was outside the 
scope of his discretionary authority.” 

The cases appear consistent with the general rule that a respondeat 
superior theory should not impose liability on an employer for the purely 
personal acts of its employees, nor should the negligence or intentional torts 
of an independent contractor be imputed to the employer unless the 
employer controls the manner of the contractor’s performance so as to 
establish a causal connection between the employer’s control and the act 
which injures the plaintiff. 





Such claims may allege negligent hiring. In Evans v. Ohio State University, 680 N.E.2d 
161 (Ohio Ct. App.), appeal denied, 673 N.E.2d 149 (Ohio 1996), the court of appeals affirmed 
a summary judgment in favor of the university, finding that the appointment of a convicted sex 
offender as a volunteer judge for at a fair sponsored by a 4-H organization with central offices 
at the university, did not give rise to duty of supervision unless the university had a reason to 
foresee that his role would place the child at risk. In a lengthy opinion, detailing the extent of 
4-H activities in the area, the court explained that, as in Gebhart, the assault was made possible 
by a personal relationship developed outside the context of the activities sponsored and 
supervised by the university. More specifically, where the university’s 4-H organization 
appointed the volunteer only to judge a goat show, and was unaware of his general activities 
with area 4-H clubs, it had no reason to anticipate that he would develop a close personal 
relationship with children and parents that would allow him the opportunity to molest a child. 
A claim of negligent hiring must demonstrate, inter alia, that the employer had actual or 
constructive knowledge of the employee’s incompetence. Jd. at 171. 

69. 645 N.Y.S.2d 971 (Ct. Cl. 1996). 

70. Id. at 974. This year has seen an increasing number of cases suggesting that harassment 
or assault by an employee is, by definition, outside the scope of his employment. The issue may 
be considered by the United States Supreme Court in the context of co-worker sexual 
harassment in Faragher v. City of Boca Raton, 111 F.3d 1530 (11th Cir.), cert. granted, 1997 WL 
473879 (U.S. Nov. 14, 1997). The Eleventh Circuit majority held in Faragher that peer sexual 
harassment by a co-worker that is the basis of a claim of hostile environment sex discrimination, 
does not properly invoke the doctrine of vicarious liability because it cannot be said to further 
the employer’s interests. In other words, peer harassment is always personal in nature and 
outside the scope of employment. 
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IV. LIABILITY FOR DEFECTIVE PREMISES 


This year saw a diminishing number of premises liability cases. A 
reading of those cases reaffirms that the college has a duty to exercise 
reasonable care in the maintenance of its premises. Liability is a function 
of the college’s failure to provide reasonable resources for premises 
maintenance, or failure to correct or warn of defects, balanced against 
plaintiff's own conduct as an invitee or licensee on the premises. Pitre v. 
Louisiana Tech University ” contains the most elaborate discussion of this 
balance. The cases arises in the unusual context of a snowstorm in 
Louisiana. Knowing that the presence of snow was a curiosity to many of 
its students, the university placed on the bed of each dormitory resident a 
bulletin reading in part: “We encourage snowmen, sledding, etc., in proper 
areas and using good judgment... . [but] [w]e discourage sledding down 
hills along Tech Drive into the path of oncoming cars . . . [or being dragged 
behind moving vehicles].” The notice also cautioned students to avoid 
disruptive behavior such as throwing snowballs at cars, and advised that 
they not drive during icy road conditions.”” Classes were cancelled, but 
most students remained on campus. Many from the local area, including 
Earl Pitre, were unfamiliar with such conditions, but happily took the 
opportunity to engage in makeshift sledding using cardboard boxes, 
cafeteria trays, and plastic trash can lids. Plaintiff, a twenty year-old 
student, was paralyzed when he and two other students rode down an 85 
foot hill while lying head-first on a trash can lid, and struck the concrete 
base of a light pole in a university parking lot.” The university did not 
contest its basic duty as a landowner, but argued that it should not have a 
duty to correct or warn students about dangerous conditions that are open 
and obvious. The state supreme court reaffirmed the duty of a university 
landowner to discover an unreasonably dangerous condition, and correct 
the condition or warn students, faculty or staff of its existence.’”* However, 
the court agreed with the university that a landowner is not liable for an 
injury resulting from a condition which should have been observed by its 
invitee in the exercise of reasonable care, or which was as obvious to the 
invitee as it was to the university. The court saw the obviousness of a 
potentially dangerous condition as a factor in the duty-risk analysis and 
held that if the facts of a case show that the condition that caused plaintiff's 
injury should be obvious to any reasonably careful invitee, the landowner 
owes no duty to the injured plaintiff.” 

Applying this duty-risk analysis, the court observed that the trial court 
correctly found that the light pole Pitre struck was “readily observable [and] 





71. 673 So. 2d 585 (La.), cert. denied, 117 S. Ct. 509 (1996). 

72. Id. at 586. The notice was quite detailed and included instructions for driving in snow 
or icy conditions. 

73. Id. at 587-88. 

74. Id. at 590. 

75. Id. 
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clearly visible.”” Since sledding is not inherently dangerous, the court held 
that the university had no reason to foresee the risk that caused Pitre’s 
injury. In other words, the court found it unreasonable to expect the 
university to foresee that students would sled head-first, on their backs, on 
a device over which they had no control. Important to a duty-risk analysis, 
the court found that the light poles were necessary for the safety of motorists 
and pedestrians, and that the utility of sledding was, on balance minimal 
and thus subordinate to the social value of the light poles. Finally, the court 
applied the traditional negligence calculus which tests liability by 
comparing the probability and severity of risk with the burden to the 
defendant of eliminating the risk. The court concluded that where the 
perceived risk to students was minimal, and the cost of prevention 
unreasonably burdensome”’, the university should not be liable. 

The rule applied in Pitre is a per se rule, allowing a court to enter 
summary judgment for the university where there is no genuine dispute that 
the danger that caused injury was obvious to the injured plaintiff. The 
application of the “open and obvious danger” rule as a per se rule, allows 
the university to avoid the evaluation of its conduct by a jury. 

Not all jurisdictions interpret the open and obvious danger rule as a per 
se rule. If the rule is seen as a negligence rule, rather than a duty/no-duty 
rule, it is possible to argue that the determination of liability should have 
included a balancing of the university’s negligence as landowner against 
Pitre’s own negligence, reducing but not barring Pitre’s recovery of damages. 
In any case, to be entitled to summary judgment, the university should be 
prepared to show that the plaintiff was aware of the condition he claims 
caused his injury, and that he appreciated the danger. Thus, the general 
rule governing the liability of the landowner for defective premises may be 
stated to provide that the landowner is liable to an invitee on his premises 
if: (1) the landowner knows, or should know of a condition that presents an 
unreasonable risk to the invitee, and (2) the landowner should expect that 
the invitee will not discover or appreciate the dangerous condition, despite 
its obviousness, or will fail to protect himself against it.” Such situations 
include scenarios in which it is foreseeable that the invitee’s attention will 





76. Id. at 591. The court noted that Pitre and his companions admitted that the parking lot 
at the base of the hill was well lit. Moreover, the evidence showed that at least two students 
attempted to warn Pitre of the impending collision as his makeshift “sled” approached the 
parking lot. 

77. The court rejected the argument that the university assumed a duty to take further 
precautions by issuing the bulletin it had placed in the dormitories. The court quoted the 
bulletin at length and concluded that it contained adequate warnings to the students about the 
dangers of the conditions, and sledding. The court also rejected the assertion that university 
policy required campus police to be on the hill in question, finding instead that police were 
advised to use their discretion when they observed dangerous sledding. 

78. See RESTATEMENT (SECOND) OF TORTS § 343A (1977). 
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be distracted, or where the condition is unexpected or forgotten by the 
invitee.” 

Pellicane v. Lambda Chi Alpha Fraternity Inc., © presents a classic 
illustration of the open and obvious danger rule. The plaintiff was injured 
when he stepped on a nail protruding from a floorboard that had been 
placed on a pile of debris in the back yard of the fraternity house by a 
member of the local chapter during renovations to the kitchen floor. The 
renovations were being performed by members of the fraternity. The 
intermediate appellate court affirmed the entry of summary judgment for the 
university, holding that there was no duty to warn the plaintiff against the 
obvious potential danger presented by the pile of debris from the renovation 
project. The plaintiff participated in and supervised the renovation and was 
fully aware of the pile of debris in the yard.” 

The duty versus negligence dichotomy is further illustrated in Hores v. 
Sargent. * Plaintiff, a student at Nassau Community College, sued the 
college alleging that, as a result of the college’s negligence in planning and 
supervising a three day bicycle trip, he was struck by a construction truck. 
The appellate division affirmed the trial court’s denial of summary 
judgment, holding that the college had examined and selected the bike 
routes, prepared the bike map, instructed participants on safety issues and 
provided three vans to assist riders during the trip. The court found that 
the college exercised sufficient control over the activity that it assumed a 
duty of care to take reasonable precautions for the safety of the 
participants.** Thus, where there is disputed evidence as to the question 
whether the college failed adequately to supervise the ride, summary 
judgment is properly denied. The dissent observed, quite correctly, that the 
existence of a duty does not automatically create a question of fact as to 
negligence (duty normally, except in cases properly applying the doctrine 
of res ipsa loquitur, creates no presumption of negligence). The dissent 
observed that the event was a three day trip during which participants were 
encouraged to set their own pace. Moreover, plaintiff signed an 
acknowledgement that “riding a bicycle on Long Island can be hazardous 
due to heavy vehicle traffic and general road conditions”. Under these 
circumstances, the dissenting judge reasoned that it is not reasonable to 
expect the college to supervise and oversee the movements of each cyclist 





79. See Ward v. K-Mart Corp., 554 N.E.2d 223 (Ill. 1990). 

80. 644 N.Y.S.2d 769 (App. Div. 1996). 

81. Id. at 770. See also Halberstam v. Virginia, 467 S.E.2d 783 (Va. 1996) (finding student 
injured when she fell in state university parking lot must give notice of her claim as required 
by state tort claims statute; the fact that, following her accident, she communicated several 
times with officials of the university and the state’s Division of Risk Management regarding the 
nature and extent of her injuries did not excuse her from complying with formal explicit notice 
requirements regarding the location where she fell). 

82. 646 N.Y.S.2d 165 (App. Div. 1996). 

83. Id. at 166. 

84. Id. 
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over a period of three days, and to protect each one from unavoidable 
hazards such as the negligence of third party drivers.” The court was thus 
divided on the issue whether judgment should have been entered as a 
matter of law, or whether the college’s conduct in planning and supervising 
the trip was properly subject to evaluation by a jury. 

An interesting question of control as an element of duty is presented 
when a student attending an urban college or university is injured as a 
result of alleged defects in the design or maintenance of streets that intersect 
the campus. In Obiechina v. Colleges of the Seneca, d/b/a Hobart and 
William Smith College,” plaintiff was injured when she was struck by a car 
while crossing a thoroughfare on her way to a class. The thoroughfare had 
no marked crosswalk, and no marked crosswalks were located on the main 
north-south artery in question within the campus area.” The plaintiff 
alleged that the university was negligent in failing to provide a marked 
crosswalk at the intersection in question, or to request that the city install 
a marked crosswalk. The college did not contest that students were required 
to cross this thoroughfare in order to attend classes or other college 
functions. Rather, the college argued that it had no duty of care to students 
crossing public streets within the boundaries of the campus.” 

The court held that as a general rule there is no duty of care, absent some 
special relationship, unless the university has some actual authority to 
require, control or supervise the conduct of a third party, such as the city, 
which has the primary responsibility for maintaining public streets. Other 
jurisdictions have declined to impose upon landowners a duty of care 
regarding injuries suffered by pedestrians while crossing public 
thoroughfares, adjacent to their property." The landowner’s duty of care 
extends only to matters over which the landowner has some control, and not 





85. Id. at 166-67. The dissenting judge’s reasoning presents attractive arguments that the 
college was not negligent. However, his arguments appear unquestionably related to the issue 
of negligence, not duty. Where the facts are subject to different interpretations as they relate 
to the evaluation of the college’s actions, the issue is one for the jury and a court should not 
substitute its conclusions of fact for those of the jury unless reasonable jurors could reach but 
one conclusion. Cf. Mintz v. State, 362 N.Y.S.2d 619 (1975) (finding university not liable for 
death of students caused by sudden storm where university exercised reasonable care in 
planning and conducting field trip). 

86. 652 N.Y.S.2d 702 (Sup. Ct. 1996). 

87. Id. at 703. 

88. Id. The definition of a crosswalk in vehicle and traffic statutes, includes not only 
marked crossings, but the connection of lateral lines of sidewalks at an intersection. Thus, the 
university also argued, plaintiff could have legally crossed at a “T” intersection on South Main 
Street. 

89. Id. at 704. The court cited Davis v. Westwood Group, 652 N.E.2d 567 (Mass. 1995), 
holding that the owner of a park had no duty to a pedestrian injured while crossing a state 
highway which bisected the park property; and see also Swett v. Village of Algonquin, 523 
N.E.2d 594 (Ill. App. 1988) (customer struck while crossing street between a store and a parking 
lot). 
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to the system of vehicular and pedestrian traffic control established by the 
responsible government agency.” 


V. DUTY OF THE UNIVERSITY TO CONTROL OTHERS 


Peschke v. Carroll College * presents an excellent recent discussion of the 
university’s duty to intervene when it observes conduct by a third party that 
presents a risk to the safety of students or staff. In Peschke, a campus priest 
encountered a man and his woman companion at the front door of the 
campus chapel. He allowed them to enter, but admonished them to keep 
quiet, and began preparing for a Mass. When he came out of the sacristy 
prior to beginning the Mass, he observed that the man had a handgun in the 
front of his trousers. The priest took no action and started the Mass. 
However, when the man became disruptive by making loud grunting and 
hooting noises and banging on a pew, the priest approached him. Smelling 
alcohol on the man’s breath, the priest escorted him into the hallway and 
returned to the service. The man left the building, entered the college’s 
cafeteria and shot Peschke and another employee.” 

The parties agreed that the university had a duty to provide reasonable 
security and a reasonably safe place to work, as well as to maintain its 
premises in a reasonably safe condition for individuals lawfully on its 
premises. The parties also stipulated that this may include a duty to warn 
when reasonable and when the danger is foreseeable.** The court allowed 
the case to proceed to trial on Peschke’s claim that the university was 
negligent for failing to employ a full time campus police department 
(instead relying on the City of Helena’s department), and for the lack of a 
campus alcohol policy providing for the removal of intoxicated persons from 
the campus.™ At trial, the college responded to Peschke’s evidence and 
expert testimony by showing that, when the priest confronted the man in 
question, and his woman companion, the companion indicated that she 
knew one of the campus priests by name. Moreover, the man did not 
brandish the gun in any fashion and exhibited no otherwise threatening 
behavior. Finally, the man offered no resistence when escorted from the 
chapel.” 

The jury returned a verdict in favor of the college. On appeal, the court 
held that, while the college had a duty to exercise reasonable care for the 
safety of its employees (including Peschke, and other employees of Marriott 
Corporation operating the college’s cafeteria), the question of the college’s 
negligence was one of fact for the jury. The case was presented to the jury 





. Obiechina, 652 N.Y.S.2d at 704-05. 
. 929 P.2d 874 (Mon. 1996). 
. Id. at 876. 
. Id. at 877. 
. Id. Plaintiffs expert also criticized the college for its lack of radio communications 
among plant employees. Id. at 878. 
95. Id. at 878. 
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with conflicting evidence regarding the negligence of the college, or the 
campus priest, and the jury found that, under the circumstances, the college 
acted with reasonable care.” The court’s holding is in accord with the 
general rule that, while questions of duty present issues of law for the court, 
the question whether the defendant was negligent is a question of fact for 
the jury. More important, the opinion reaffirms the notion that a finding or 
stipulation that the university has a duty to provide reasonable security, safe 
premises, or supervision, does not a fortiori mean that the university is 
liable for plaintiffs injury. Plaintiff must in all cases prove that the 
university was in fact negligent (that it did not exercise reasonable care 
under the circumstances of the particular case) and that its negligence was 
the cause of the plaintiffs injury. Thus, Carroll College’s stipulation that it 
had a duty may be commended as forthright, and its conduct of the case 
may be described as effectively presenting evidence that it acted with 
reasonable care under the circumstances. To be sure, the case might have 
presented a close question of fact; however, the outcome demonstrates the 
willingness of the jury to say that the college acted reasonably. 

There are cases where judgment as a matter of law is appropriate because 
the issue of duty is dispositive. Cases alleging governmental negligence in 
the providing of security are exemplary. In Rashed v. State,” plaintiff 
attended a rap concert held at a facility on the campus of the City University 
of New York. He was stabbed by an unknown assailant and sued alleging 
that the university failed to provide adequate security. Affirming summary 
judgment, the appellate division of the trial court held as a matter of law 
that the university was acting in its governmental capacity when subjecting 
the general public to security measures (including metal detectors and “pat 
down” searches”) as a condition to attending the concert. Such police 
power measures, installed to prevent individuals from entering the concert 
with weapons, are carried out for the protection of the public at large and 
are thus immune from private civil suit, unless the plaintiff proves that he 
is entitled to some special protection.” The court’s holding is in accord 
with the general rule that the city’s general duty to the public to provide 
police protection is immune from private tort suit seeking civil damages. 
Thus a crime victim cannot sue the city in tort, even pursuant to a state tort 
claims act, for the alleged breach of the city’s general duty to enforce the law 
for the protection of the public.” 





96. Id. The court held that the jury was adequately instructed that the university should 
be found liable if, under the circumstances presented, the university should have concluded 
that the man was likely to engage in criminal or otherwise dangerous behavior. Id. at 879-80. 
A dissenting judge observed that when an intervening criminal act is one which the defendant 
(landowner) might reasonably foresee, the defendant's failure to intervene or warn plaintiff is 
seen as a proximate or legal cause of plaintiffs injury. Id. at 88 (citing Estate of Strever, 92 
P.2d 666 (1996)). . 

97. 648 N.Y.S.2d 131 (App. Div. 1996). 

98. Id. at 132. 

99. See Riss v. City of New York, 240 N.E.2d 860 (N.Y. Ct. App. 1968). 
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Cases presenting scenarios of alcohol-related student conduct continue 
to be noted. In Kappa Sigma International Fraternity v. Tootle,’” plaintiff's 
estate sued the fraternity, when Tootle was killed in an automobile accident 
caused by the negligence of Clinton Fair, a 21 year-old nonmember who 
became intoxicated by drinking beer he had purchased himself and brought 
to a fraternity party. The evidence presented in the case showed that Fair 
had purchased the beer prior to the party and had consumed some of it at 
the apartment of friends before going to the party. Fair testified that, at the 
party, no member of the fraternity sold, offered or served him any alcoholic 
beverage and that he drank only beer from his own cooler. Fair’s girlfriend 
drove him home and the accident happened later that day while Fair was 
driving around town looking for friends.™ 

Affirming a summary judgment for the fraternity, the court of appeals 
held that the fraternity could not be held liable for Tootle’s death merely 
because Fair had become intoxicated at a fraternity party. Applicable state 
statutes provide that liability is limited to situations where the alleged 
wrongdoer “knowingly sells, furnishes, or serves alcoholic beverages to a 
person who is in a state of noticeable intoxication, [knows] that such person 
will soon be driving a motor vehicle, . . . when the sale, furnishing, or 
serving is the proximate cause of [injury to a third party].”"* The court held 
that the evidence was undisputed that the fraternity did not sell, furnish or 
serve alcohol to Fair. 

Cases of sexual assault present another dimension of the question of the 
fraternity’s duty to control the conduct of its members or guests. In Rine v. 
Sabo and Pi Kappa Alpha Fraternity, the plaintiff, a student at the 
University of Toledo*™’ was raped by Alan Sabo, also a student at the 
university and a resident at the fraternity’s house. Plaintiff sued the 
fraternity for negligence, alleging that it failed to provide reasonable security 
for guests and members by negligently administering its “designated driver’s 
program.”*” Affirming a summary judgment for the fraternity, the court held 
that plaintiff presented no case of negligent security because of the 
fraternity’s designated driver program, where she accompanied Sabo to his 
room at the fraternity house on a day when there were no events scheduled 
at the house, and he raped her. Even assuming plaintiff could argue that the 





100. 473 S.E.2d 213 (Ga. App. 1996). 

101. Id. at 214. 

102. Id. at 214. The majority held that the fact that the fraternity sponsored the party at 
which Fair consumed alcohol is in itself insufficient to impose liability. Id. at 215. 

103. 680 N.E.2d 647 (Ohio App. 1996). 

104. At the time of the assault, plaintiff was not registered at the university. However, she 
was working at United Parcel Service, Inc. and was pursuing a degree at the university. Id. at 
649. 

105. Id. at 650. 
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fraternity had a duty to provide security at fraternity functions or parties, no 
such functions were scheduled on the day in question.’ 

Scenarios involving alcohol-related student behavior are frequent and 
subject to intense media scrutiny. The reported appellate cases do little to 
illustrate the significant attention given by universities throughout the 
country to the problem of alcohol-related student injury and death, 
including but not limited to the context of the fraternity culture on campus. 


VI. MEDICAL MALPRACTICE - GOVERNMENTAL IMMUNITY 


The issue whether the conduct of a university hospital physician is 
entitled to claim immunity from civil tort liability for malpractice was raised 
in Vargo v. Sauer. *” Defendant, an obstetrician, gynecologist and teacher 
employed by the Michigan State University (MSU) College of Human 
Medicine was a provider of medical care at St. Lawrence Hospital in 
connection with the university’s family practice residency program. 
Plaintiff's decedent (Janet Vargo), a pregnant female, went to St. Lawrence 
Hospital complaining of shortness of breath and chest pains. After 
physicians and residents examined Vargo, defendant Sauer determined that 
her fetus was in distress and recommended an emergency Caesarean section 
delivery. The delivery was successful and Vargo gave birth to a healthy 
baby boy; soon after giving birth however, Janet Vargo suffered heart failure, 
lapsed into a coma and died.*” 

The trial court reluctantly granted summary judgment for defendant, 
holding that the state’s governmental tort liability act granted immunity to 
defendant in the absence of gross negligence.” The appellate court 
affirmed, holding that, under a rational basis test, the statute was 





106. Id. The bulk of plaintiff's lawsuit focused upon allegations that the fraternity and its 
members caused plaintiff emotional distress by harassing and ostracizing her “as revenge” for 
her report of the rape and the arrest of Sabo. These allegations were also dismissed. 

107. 547 N.W.2d 40 (Mich. App. 1996). 

108. Id. at 42-43. 

109. MICH. Comp. LAWS § 691.1407(2), (4), MICH. STAT. ANN. § 3.996(107)(2),(4) (1997) 
provide, inter alia, that "(2) . . . without regard to the discretionary or ministerial nature of the 
conduct in question, each officer and employee of a governmental agency .. . shall be immune 
from tort liability for injuries to persons . . . caused by the officer [or] employee . . . while in the 
course of employment . . . while acting on behalf of a governmental agency if . . .: (a) the officer 
[or] employee . . . is acting or reasonably believes he or she is acting within the scope of his or 
her authority[;] (b) the governmental agency is engaged in the exercise or discharge of a 
governmental function{;] (c) the officer’s [or] employee's . . . conduct does not amount to gross 
negligence that is the proximate cause of the injury .... (4) This act does not grant immunity 
to a governmental agency with respect to the ownership or operation of a hospital or county 
medical care facility or to the agents or employees of such hospital or county medical care 
facility.” Plaintiff alleges that the statute creates two classes of state employed physicians and 
treats them in disparate fashion. Specifically, plaintiff alleges that teaching physicians at the 
University of Michigan Hospital are not entitled to immunity, while Michigan State University 
physicians teaching and working at private hospitals are immune from liability (unless there 
is a university-run hospital offering inpatient overnight care). 547 N.W.2d 43-44. 
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constitutional. More specifically, the state could properly grant immunity 
from medical malpractice claims to government employed physicians 
working at private hospitals where they have no input or control regarding 
hospital operations, but permit suit against state employed physicians 
working at government operated hospitals where they have input regarding 
control over operations.’ Since the training of medical residents at St. 
Lawrence was part of the governmental function of the MSU College of 
Human Medicine (mandated by statute), defendant was acting within the 
scope of his governmental employment when the medical malpractice 
allegedly occurred." 

As the court’s opinion implies, a tort claims act may permit suit seeking 
private damages for the negligence of a physician during treatment at a 
state-operated hospital. In Jackson v. Oklahoma Memorial Hospital, *” 
plaintiff sued the hospital and a faculty physician for negligence when she 
received a cautery burn to her lower abdomen during a hysterectomy. 
Reversing a summary judgment for the defendants, the appellate division 
held that Oklahoma Governmental Tort Claims Act confers immunity upon 
faculty physicians engaged in teaching or administrative duties (as well as 
resident physicians and interns participating in graduate medical education 
programs), but does not confer immunity when they are practicing medicine 
by providing medical or surgical services to patients.’ 

It must be kept in mind that immunity is a status defense, and the 
parameters of immunity are normally defined by statute. Tort claims 
statutes differ from state to state, and thus the reasoning (statutory 





110. 547 N.W.2d at 45. 

111. Id. at 46-47. Defendant was consulted as to Janet Vargo’s treatment because of the 
involvement of medical residents in her treatment. A dissenting judge argued that, at the time 
of his decision, defendant was working not only in his governmental capacity, but as an agent 
of the hospital. Id. at 47 (Ernst, J., dissenting). As the court’s interpretation of state law implies, 
the negligence of physicians at state university hospitals may be subject to suit under tort claim 
acts, and may be imputed to the public employer. Compare Champagnie v. State, 638 N.Y.S.2d 
174 (App. Div. 1996) (holding that defendant surgeon and professor at SUNY Heaith Science 
Center at Brooklyn was within the scope of his employment when he actively participated in 
the care of plaintiff's decedent until she could return to the hospital for completion of her 
treatment, and under state law his treatment could be imputed to the state under tort claims 
notice provision). 

112. 909 P.2d 765 (Ok. 1995). 

113. Id. at 769. See 51 OKLA. STAT. tit. 51, § 152(5) (1991). Plaintiffs case on the merits 
proceeded on a theory of res ipsa Joquitur. Records introduced supported the allegation that 
defendant Rossavik was the attending physician (attending professor of medicine) and thus had 
a physician-patient relationship with Jackson. Where plaintiff was placed under anesthesia, 
she is held to have relinquished control to defendant physician(s) while unconscious in the 
operating room and she has no way of knowing what transpired during the critical period 
during which she was burned. Moreover, the defendant physician was in the exclusive control 
of the instrumentality which caused plaintiffs injury. Finally, the burn received by plaintiff 
is recognized as a complication, and does not usually occur when reasonable care is exercised. 
Under the doctrine of res ipsa Joquitur, when these facts exist, the burden of proof is shifted to 
defendant to show that he was not negligent. 909 P.2d at 772-73. 
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interpretation) in the various reported cases may be at least somewhat 
idiosyncratic to the jurisdiction. It should also be noted that negligence in 
the performance of general services, including medical care, is more likely 
to be subject to suit under a tort claims act than inherently governmental 
functions. In sum, judicial, legislative and police power functions tend to 
be absolutely immune (with some limitations evident as to police power 
functions), while the operation of capital improvements and the 
performance of general services (having a proprietary counterpart) are more 
generally subject to civil actions for damages based upon negligence. 


VII. CONSTRUCTION CONTRACTS - LIABILITY OF COLLEGE OR UNIVERSITY AS 
PROJECT OWNER 


A series of brief reported cases have reaffirmed the general rule that the 
college or university is not liable to the employee of an independent 
contractor, or third parties injured by the negligence of an independent 
contractor, in the absence of control. In Keck v. Board of Trustees of Corning 
Community College,’* the court explained the rule to provide that neither 
the retention of supervisory powers by the college, nor its ownership of a 
ladder used by plaintiff, an employee of an independent construction 
contractor, was sufficient in itself to impose liability for the worker's 
injuries, absent proof that the college supervised or controlled the specific 
manner of performance of the work.’” In Deyo v. County of Broome, ** the 
court of appeals explained the rule in a bit more detail. Trozze, doing 
business as Trozze and Company, contracted with Broome Community 
College to provide architectural services for a college construction project. 
A.J. Cerasaro, Inc. was retained as the general contractor. Deyo, an 
employee of Cerasaro, Inc., was injured while working at the job site. He 
sued Broome County which, in turn, sued the architect. In this somewhat 
abnormal scenario, the court held that a project owner may avoid liability 
for injury to the contractor’s employee if it can be shown that the project 
owner’s architect did not retain sufficient authority to control the 
contractor’s workers.’” Examining the factual setting of the case, the court 
found that the architect employed an on-site representative who was indeed 
present on the job site on a full time basis. Moreover, the architect’s 
representative noted unsafe construction practices, raised safety issues at 
regular site meetings, and exercised authority to issue stop-work orders. 
Under these circumstances, the court held, where questions of fact exist 
concerning the nature of the accident and the appropriateness of safety 





. 645 N.Y.S.2d 177 (App. Div. 1996). 
. Id. at 178. 
. 638 N.Y.S.2d 802 (App. Div. 1996). 
. Id. at 803. 
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measures used, the architect is not entitled to summary judgment on the 
issue of his liability for injuries to the employee of the general contractor.’” 


VIII. WORKER’S COMPENSATION 


The “going and coming” rule: In Namvar v. Contributory Retirement 
Appeal Board,*” a professor of mathematics at Bunker Hill Community 
College, slipped and fell while walking to her office to meet with students. 
Because of the seriousness of her injuries, she applied for accidental 
disability retirement benefits under Massachusetts retirement statutes.’ 
Noting that the language of the disability retirement benefits statute is much 
more restrictive that the language of the workers’ compensation statute, the 
court held that an employee injured on the employer’s premises while 
returning to work after lunch is not injured “while in the performance of her 
duties,” as required by the statute. She is entitled to disability benefits 
under the statute only if she had been returning to her office after an 
employment duty at the cafeteria." 

Workers’ Compensation as an Exclusive Remedy: In Rodriguez v. Board 
of Directors of Auraria Higher Education Center,’” plaintiff, the director of 
admissions at Metropolitan State College of Denver, slipped and fell in a 
puddle of water which had collected on the floor of a restroom near his 
office in the Auraria Center. The state’s workers’ compensation law 
provides coverage for all employees “in the service of the state,”** and 
Rodriguez was paid $8,000 in workers’ compensation benefits. He 
nevertheless sued the Center’s Board, alleging that his injuries were caused 
by the negligence of an unidentified custodial employee of the Center, 
which, he alleged, was not his employer. The Board moved for summary 
judgment, submitting an affidavit from a state workers’ compensation 
administrator verifying that all state agencies are covered under the workers’ 
compensation policy with the Colorado Compensation Insurance Authority, 
and that for workers’ compensation purposes, all state agency employees are 
treated as being employees of the State of Colorado. Moreover, the affidavit 





118. Id. at 804. And see Rudolph v. Hofstra Univ., 640 N.Y.S.2d 126 (App. Div. 1996); 
Walsh v. Amherst Construction Co., 641 N.Y.S.2d 777 (App. Div. 1996) (finding that although 
university personnel visited job site to observe work and insure that project was being properly 
completed, record contains no proof that university representatives actually supervised or 
controlled the pouring of concrete during which plaintiff was injured); and Perrit v. Bernhard 
Mech. Contractors, 669 So. Zd 599 (La. App.), writ denied by 672 So. 2d 909 (La. 1996) 
(interpreting control rule). 

119. 663 N.E.2d 263 (Mass. 1996). 

120. Id. at 263-64. See MASS. GEN. LAWS ch. 32, § 7(1) (1994), providing for such benefits 
where the employee sustains injuries while in the performance of his or her duties. 

121. Id. at 264 (citing Boston Retirement Board v. Contributory Retirement Appeal Board, 
162 N.E.2d 824 (Mass. 1959), and noting that the workers’ compensation law entitles the 
employee to benefits if the injury “arises out of and in the course of . .. employment”). 

122. 917 P.2d 358 (Co. App. 1996). 

123. Id. at 359. 
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explained that any benefits received by Rodriguez would be paid out of the 
same state fund used by the state for the payment of its workers’ 
compensation premiums.‘ The court held that, under the terms of the 
state’s workers’ compensation law, Rodriguez could not sue in tort, where 
the allegedly negligent party was not an independent party. Rather, 
workers’ compensation was the exclusive remedy for his injuries.” 


CONCLUSION 


This year’s cases reported cases appear in many instances to be “mill run” 
cases, restating for the most part generally accepted tort rules, applied quite 
traditionally in the college or university setting. The most important caveat 
in this regard about tort cases is that uniform rules may be hard to come by, 
and outcomes are frequently fact dependent. The reported cases suggest 
that plaintiffs do not frequently recover where sound judgment is exercised 
by the university after consultation about legal rights and responsibilities. 
The lesson also to be learned is that students or employees often feel 
constrained to challenge university conduct, a fact suggesting that the 
university must exercise sound judgment in deciding when to formally 
defend tort claims. In the final analysis, tort claims are, of course, 
inevitable. As Mr. Justice Rutledge long-ago observed: 


“Men do not discard their personal qualities when they go to work. 
Into the job, they carry their intelligence, skill, habits of care and 
rectitude. Just as inevitably they take along also their tendencies to 
carelessness and camaraderie, as well as emotional make-up. In 
bringing men together, work brings these qualities together * * * These 
expressions of human nature are inseparable from working together. 
They involve risks of injury and these risks are inherent in the working 
environment.” 





124. Id. at 360. 

125. Id. at 360. The court distinguished Colorado State v. Korin, 876 P.2d 103 (Colo. App. 
1994), allowing a student to sue Metropolitan State College of Denver for unemployment 
compensation benefits when he lost his job at the Auraria Center. The court held in Korin that, 
although the relevant unemployment compensation statute exempted schools, colleges or 
universities who employed their own students from paying unemployment compensation 
benefits, the Center was not a school, college or university, and thus the statute did not apply. 
Under the workers’ compensation statute, all state agencies are treated as a single employer. 

See also Kuznetz v. County of Nassau, 645 N.Y.S.2d 520 (App. Div. 1996) (holding that 
college and county were joint employers of plaintiff adjunct professor of English at community 
college for purposes of her entitlement to workers’ compensation as exclusive remedy for 
injuries sustained when she slipped and fell on staircase at the college); cf. Fusaro v. Blakely, 
661 N.E.2d 1339 (Mass. App. 1996) (finding plaintiff's tort claim for intentional or reckless 
infliction of emotional distress caused by university medical center’s police department barred 
by exclusivity clause of workers compensation statute). 

126. Hartford Accident & Indem. Co. v. Cardillo, 112 F.2d 11, 15 (D.C. Cir. 1940) (cited with 
approval by Judge Friendly, in Ira S. Bushey & Sons, Inc. v. United States, 398 F.2d 167 (2d Cir. 
1968)). 
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The same may be said for students, and the relationship between 
students and faculty or staff. The challenge is to accept the inevitability of 
losses occasioned by these recognized human characteristics in the college 
or university environment, while making our best effort to minimize or 
prevent injuries, and the resulting tort claims that are preventable with 
education, training and the instilling of a philosophy of civility. 





DISCIPLINARY AND ACADEMIC DECISIONS 
PERTAINING TO STUDENTS: A REVIEW OF 
1996 JUDICIAL DECISIONS 


GARY PAVELA*® 


INTRODUCTION 


Plaintiffs challenging disciplinary or academic decisions at colleges and 
universities were consistently unsuccessful in 1996. Predictable patterns 
emerged: Students and the lawyers representing them sought greater 
procedural due process than the courts deemed necessary; failed to 
recognize the deference given to genuinely academic decisions; and 
demanded academic policies, accommodations or adjustments the courts 
would not require, especially in pre-professional internships. One surprise, 
however, was the return of “double jeopardy” arguments in student 
disciplinary cases. Although plaintiffs did not prevail, important issues 
were raised that should prompt consideration by campus attorneys and 
judicial administrators. 


A. Procedural Due Process: Public Institutions of Higher Education 


Reilly v. Daly’ is the most instructive student disciplinary case in 1996, 
since it contains a comprehensive review of many of the pertinent issues 
and precedents applicable to public institutions of higher education. 

Plaintiff-appellant Therese Reilly was a second year student at the 
Indiana University Medical School. It was noticed during a final examina- 
tion in pharmacology that she was “acting in an unusual and suspicious 
manner,” leading two professors to believe she was copying or attempting 
to copy from another student. Halfway through the examination the student 
Reilly appeared to be copying from got up to ask a question, and was told 
to be more careful about covering his answers. 

A subsequent comparison of Reilly’s examination with the examination 
of the neighboring student revealed that the first seven pages—which were 
completed during the period of Reilly’s apparent copying—were identical. 
A statistician took “the conservative approach” of comparing only wrong 
answers, and advised the professors that “there was a one in 200,000 
probability that such a match of wrong answers on the multiple choice 
questions would occur by chance.”* The professors subsequently assigned 





* Editor, SYNTHESIS: LAW AND POLICY IN HIGHER EDUCATION and SYNFAX WEEKLY REPORT. 
Director of Judicial Programs, University of Maryland at College Park. 

1. 666 N.E.2d 439 (Ind. Ct. App. 1996). 

2. Id. at 441. 

3. Id. at 442. 
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Reilly an “F” in the course,* stating to her in writing the basis for their 
conclusion that she had been cheating. 

Reilly was accorded the rudiments of procedural due process when she 
and her attorney met the two pharmacology professors in an “informal 
conference;” offered evidence; and asked the professors questions. The 
professors subsequently affirmed their decision, even though Reilly’s 
critique of their initial statistical analysis proved to have some merit.° 

Reilly's case was reviewed thereafter by the Chairman of the Department 
of Pharmacology and Toxicology, who upheld the professors’ decision, and 
by a “Student Promotions Committee.” The Committee considered Reilly’s 
appeal of the of the “F” grade, and accorded her an opportunity to “show 
cause why she should not be dismissed for failure to maintain minimal 
academic standards.”° Dismissal was at issue since Reilly had a previous 
“F” on her record (for an admitted incident of cheating in another 
course)Cand was subject to a school policy that “dictates that once a student 
has received two ‘Fs’ in his or her medical school record, the Committee will 
review the student’s academic standing .... Two ‘Fs’ in the record [are] 
grounds for automatic dismissal ... .”” 

Reilly was assisted by counsel at the committee hearing and “given the 
opportunity to fully present her version of the facts.”* Pursuant to 
University policy, the professors who awarded her the “F” in pharmacology 
were not present, but a transcript of the initial conference with them was 
given to the Committee for its consideration. 

The Student Promotions Committee recommended Reilly be dismissed 
—a recommendation upheld and implemented by the dean of the medical 
school. Reilly sued, claiming the school denied her due process since she 





4. I have written before that the grade of “F” for academic dishonesty is little or no 
deterrent to a student already in danger of failing the course. A better option is the “XF” grade 
penalty, noted on the transcript as “failure due to academic dishonesty.” The X portion of the 
grade might be removed after a specified period of time, if other requirements (e.g., completion 
of an academic integrity seminar) are met. See Gary Pavela, Applying the Power of Association 
on Campus: A Model Code of Academic Integrity, 24 J.C. & U.L. 97 (1997). 

5. The court noted that: 

Reilly . . . presented her own statistical analysis of the exam and brought to the 

professors’ attention the possibility of “lure” questions on the exam which would 

heighten the probability of the match occurring by chance. The professors thereafter 
obtained a new statistical analysis taking into account “lure” questions .... This 
analysis demonstrated a one in 500 to one in 5000 probability of the match occurring 

by chance. 

Reilly, 666 N.E.2d at 442. Two lessons are learned from this aspect of the case. First, statistical 
analysis is a complex endeavor, subject to many variables that might not occur to even the most 
thoughtful practitioner. Such analysis should not be the sole basis for “proving” a case of 
academic dishonestyBand wasn't in the Reilly case. Second, giving an accused student some 


opportunity to be heard isn’t simply a “due process requirement;” it’s also a valuable hedge 
against error. 


6. Id. 
7. old. 
8. Id. 
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was not given an opportunity to question the pharmacology professors 
before the Student Promotions Committee; was charged with an allegedly 
vague and overbroad rule prohibiting the appearance of cheating; and was 
not judged by a “clear and convincing” standard of proof. Reilly also 
claimed she was denied equal protection of the laws, since undergraduate 
and law students at Indiana University received different (generally higher) 
levels of procedural protection than medical students. 

A court with little understanding of the academic environment— 
especially the occasional blending of disciplinary and academic judgments, 
and the general absence of adversarial proceedings, might be tempted to 
apply a traditional civil or criminal judicial model to the Reilly case. This 
appellate court, however, was guided by the precedents, and apparently 
thought about them—especially the likelihood that careful, informal 
decision making in a collegial environment might offer at least as much 
protection to students as formalized procedures drawn from other settings. 

After citing the classic observation in Dixon v. Alabama’ that trial-type 
hearings “with the attending publicity and disturbance of college activities, 
might be detrimental to [a] college’s educational atmosphere,”” and noting 
that “[dJue process does not guarantee any particular form of procedure,” 
the court observed that: 


The record reveals that despite not being able to question [her two 
pharmacology professors] before the Committee, Reilly was fully 
apprised of the evidence against her and had an opportunity to present 
her side of the story prior to the Committee’s decision. The... form 
sent to Reilly after the exam completely set forth the professors’ 
reasons for believing Reilly had cheated on the exam, and subsequent 
correspondence between the parties disclosed all the evidence for and 
against Reilly. In addition, the informal conference [with the 
professors] afforded Reilly the opportunity to confront the professors 
and explain her side of the story. The transcript of the informal 
conference along with all the documents in the case were presented to 
the Committee, and Reilly was able to fully present her position to the 
Committee at the time of the hearing. These procedures afforded 
Reilly at least the minimum due process required by the Fourteenth 
Amendment... .” 





. 294 F.2d 150 (5th Cir. 1961). 


. Reilly, 666 N.E.2d at 444 (citing Dixon v. Alabama, 294 F.2d 150, 159 (5th Cir. 1961)). 
. Id. 
. Id. at 445. 





216 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 2 


As to Reilly’s other claims, the court held that a challenge to the school’s 
“appearance of cheating rule”*’ wasn’t relevant, since “[t]he record is clear 
that the Committee’s decision to dismiss Reilly . . . was not based on the 
appearance of cheating but rather on the determination that Reilly actually 
had cheated on the exam.”"* The court also rejected Reilly’s claim that a 
“clear and convincing” standard of proof was necessary,” holding instead 
that “due process requires only that universities and colleges base their 
suspension or dismissal decisions on substantial evidence.” Finally, 
knowing that universities are composed of different and distinct disciplines 
and levels of study, the court rejected Reilly's equal protection 
claim—apparently finding it reasonable and rational that “each school at 
Indiana University is permitted to adopt its own procedures for suspensions 
and dismissals, consistent with its individual needs and policies.”” 


B. Procedural Due Process: Private Institutions of Higher Education 


A 1996 case arising in the private university setting is Fraad-Wolff v. 
Vassar College.” The plaintiff, Max Fraad-Wolff, was accused of making 
harassing telephone calls to another student. The accusation was based, in 
part, on anonymous statements from two women who claimed they were 
present when the calls were made. Although the panel that ultimately 
heard the case was unable to reach a conclusion—and no penalty was 


imposed—Fraad-Wolff withdrew from Vassar “because his mental and 
physical exhaustion prevented him from continuing his studies.”’”” He also 
filed suit, alleging that Vassar failed to follow it’s own rules, and treated him 
in a manner that was arbitrary, capricious, and in bad faith—thereby 
constituting “intentional infliction of emotional distress.” 

The court in Fraad-Wolff applied the frequently cited case of Tedeschi v. 
Wagner College,” which held that once a private college or university “has 
adopted a rule or guideline establishing the procedure to be followed in 





13. Id. I have not encountered such a rule elsewhere, and advise against using anything 
like it. The rule invites litigation, and may be readily applied to innocent, perhaps idiosyncratic 
behavior undeserving of any moral condemnation. A better approach is to issue appropriate, 
confidential warnings (e.g., “please keep your eyes on your own paper”), and to pursue an 
academic dishonesty charge if a warning is ignored. 

14. Id. 

15. The “clear and convincing” standard may not be legally required, but it does 
correspond to the seriousness of an academic dishonesty charge, and the potential life-long 
damage to a student’s good name and reputation. I currently administer a student conduct 
system using the “clear and convincing” standard, and do not find it imposes any significant 
administrative burden. The standard has the additional value of helping convince students that 
the university academic integrity system treats them fairly, and is worthy of their participa- 
tion—including participation as voting members of the Student Honor Council. 

. Reilly, 666 N.E.2d at 445. 

. Id. at 446. 

. 932 F. Supp. 88 (S.D.N.Y. 1996). 
. Id. at 91. 

. 427 N.Y.S.2d 760 (N.Y. 1980). 
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relation to suspension or expulsion [of a student for nonacademic reasons] 
that procedure must be substantially observed.”** Nonetheless, Fraad- 
Wolff's contention that Vassar failed to follow its rules was easily 
dismissed, since the court found that his complaints were either “vague and 
unsupported,” or not covered by any of Vassar’s rules or procedures at all.” 

Fraad-Wolff's complaint that Vassar acted in a manner that was arbitrary, 
capricious, and in bad faith was also quickly dispatched by the court. 
Indeed, the issue was barely discussed, since the court seemed to assume 
that Vassar could not be “arbitrary and capricious” as long as it followed its 
own rules. * 

The issue of the “basic fairness” of Vassar’s rules was addressed, however, 
when the court considered the plaintiffs claim of “intentional infliction of 
emotional distress.” By doing so, the court in Fraad-Wolff created a narrow 
precedent plaintiffs may develop in other cases. 

Essentially, the court observed that, under New York law, a party 
claiming intentional infliction of emotional distress has to prove: 


1) conduct that goes beyond all possible bounds of decency; 2) 
intention to cause distress, or knowledge that defendant’s conduct 
would result in emotional distress; 3) severe emotional distress; and 
4) a causal link between the defendant’s conduct and plaintiff's 
distress.”* 


Under that strict standard, the court concluded that: 





21. Id. at 764. The extent to which plaintiffs will go to find deviations from published 
regulations can be seen in Shapiro v. Butterfield, 921 S.W.2d 649 (Mo. App. 1996). There, a 
graduate student censured by a national professional association contended, in part, that the 
association breached its rules because “the final report sent to [her] lacked an appendix” in 
violation of the association’s grievance procedures. Id. at 652. The court dismissed the “breach” 
by observing that plaintiff “failed to show how [she] was damaged by this possible clerical 
error.” Id. 

22. For example, Fraad-Wolff contended that Vassar violated its established procedures by 
permitting a campus administrator to testify about statements from the two women who 
remained anonymous. The court rejected that contention, and noted that “[djefendant’s 
procedures did not provide for a right of confrontation ....” 932 F. Supp. at 92. 

The policy question as to whether a college or university should provide a right of 
confrontation is another issue. While a right of confrontation does not appear to be a due 
process right in the context of educational discipline, see Nash v. Auburn University, 812 F.2d 
655 (11th Cir. 1987), it is a powerful means of uncovering confusion or bias, and should not be 
lightly discarded. Most college students are adults, and should learn to accept adult 
responsibilities, including the responsibility to respond to direct questions about statements or 
accusations they have made. Many colleges do permit cross-examination, but are careful to 
appoint trained hearing officers to make sure the questions are relevant and civil. 

23. The court observed that “whatever the legal theory underlying the plaintiffs claim may 
be, the crucial issue is whether defendant conducted the disciplinary proceedings against 
plaintiff substantially in accordance with its established procedures” Fraad-Wolff, 427 N.Y.S. 
2d at 91. But see discussion in note 26, infra. 

24. Fraad-Wolff, 427 N.Y.S 2d at 93. 
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[NJo reasonable jury could conclude that defendant’s conduct was 
beyond all reasonable bounds of decency .... [P]laintiff has presented 
absolutely no evidence of specific facts that support his conclusory 
assertions that he was a target of a witch hunt by administrators at 
Vassar .... To the contrary, the undisputed facts in the record 
indicate that defendant conducted a vigorous investigation in an 
attempt to identify the individuals responsible and once the results of 
that investigation pointed to plaintiff, held a hearing to determine 
whether he was in fact a participant. Defendant’s conduct in this 
respect was neither extreme nor outrageous.” 


The reasoning in Fraad-Wolff highlights a point many college administrators 
already know: While courts remain reluctant to intervene in the internal 
affairs of private associations, there is enough latitude in the law to correct 
a gross miscarriage of justice.” The court in Fraad-Wolff suggested such 
intervention will not occur unless the student is suspended or expelled;”’ 
still, the fact that courts will review disciplinary dismissals at private 
institutions under some minimal standard of fairness means that 
disciplinarians at private schools must be attentive to, and often guided by, 
the basic due process standards established for public institutions. 


C. Deference to Academic Decision Making 


Students contesting grades or academic dismissals continue to bring 
lawsuits, and generally continue to lose them.” The 1996 cases include 





25. Id. at 93-94. 

26. Even though most holdings continue to favor administrators, it has been recognized 
that private colleges in New York, like private colleges elsewhere, have an implied contract with 
students, as explained by a New York appellate court in Carr v. St. John’s University, 231 N.Y.S. 
2d 410, 413 (N.Y. App. Div.), affd 187 N.E. 2d 18 (N.Y. 1962): 

[T]here is an implied contract between the student and the university that, if he 
complies with the terms prescribed by the university, he will obtain the degree 
which he sought. The university cannot take the student’s money . . . and then 
arbitrarily expel him or arbitrarily refuse, when he has completed the required 
courses, to confer on him that which it promised, namely, the degree. 
See also Kwiatkowski v. Ithaca College, 368 N.Y.S. 2d 973 (Sup. Ct. 1975) ({T]he college or 
university's decision to discipline [a] student must be predicated on procedures which are fair 
and reasonable and which lend themselves to reliable determination”) and Shapiro v. 
Butterfield, 921 S.W.2d 649, 652 (Mo. App. 1996) (finding that courts will review “the quasi- 
judicial actions of a voluntary association . . . [to determine] whether the member has been 
treated unfairly, i.e. denied notice, hearing, or an opportunity to defend . . .”). 

27. Id. at 92-93. 

28. The success of institutional defendants in such cases should not be grounds for 
complacency. See the discussion of the dangers of disguising disciplinary action as an 
academic judgment in Gary Pavela, Disciplinary and Academic Decisions Pertaining to Students: 
A Review of 1995 Judicial Decisions, 23 J.C. & U.L. 391, 395 (1997). 
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McDermott v. New York Medical College,” finding a decision to dismiss a 
medical student who had attended the medical college for four years, but 
had not completed the second year curriculum, and failed the only course 
he was taking in the 1992-1993 academic year, not to be arbitrary or 
capricious, or in violation of the institution’s regulations; Clifton-Davis v. 
State of Oklahoma,” finding that Oklahoma State University was not 
arbitrary, capricious, or acting in bad faith when it denied a degree to a 
student in a therapeutic recreation program after she failed to meet minimal 
standards for interpersonal and professional skills in a required internship; 
and U.S. v. Bingham,” finding that a community college student’s civil 
rights challenge to a grade reduction from “A” to “B”—given because he was 
tardy for six classes—was too “frivolous and insubstantial” to invoke the 
jurisdiction of a federal court. 

The holdings in McDermott, Clifton-Davis, and Bingham don’t require 
extended comment, but there is a federal court opinion cited with approval 
in Bingham that should warm the hearts of anxious faculty members, fearful 
they will be hauled into federal court every time they award a contested 
grade to a litigious student. Writing in Raymon v. Alvord™ (a case involving 
a disputed grade in a high school algebra class), Judge Rubin observed that: 


Federal courts are proper forums for the resolution of serious and 
substantial federal claims. They are frequently the last, and sometimes 
the only, resort for those who are oppressed by the denial of the rights 
given to them by the Constitution and the laws of the United States. 
Fulfilling this mission and the other jurisdiction conferred by acts of 
Congress has imposed on the federal courts a work load that taxes 
their capacity. Each litigant who improperly seeks federal judicial 
relief for a petty claim forces other litigants with more serious claims 
to await a day in court. When litigants improperly invoke the aid of a 
federal court to redress what is patently a trifling claim, the district 
court should not attempt to ascertain who was right or who was wrong 
in provoking the quarrel but should dispatch the matter quickly.” 


Two of the more substantive 1996 cases pertaining to academic 
dismissals involved medical school students. Lewin v. Medical College of 
Hampton Roads™ involved a student dismissed for generally inadequate 
clinical performance and poor grades. The court found that the student was 
entitled to prior notice of faculty dissatisfaction and a “careful and 
deliberate” decision—not a formal hearing with representation by counsel. 





. 644.N.Y.S.2d 834 (App. Div. 1996). 
. 930 P.2d 833 (Okla. Ct. App. 1996). 
. 81 F.3d 617 (6th Cir. 1996). 

. 639 F.2d 257 (5th Cir. 1981). 

. Id. 

. 910 F. Supp. 1161 (E.D. Va. 1996). 
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In Ellis v. Morehouse School of Medicine* the court found that inadequate 
clinical performance during a student’s third and fourth years of medical 
school was unrelated to the student’s dyslexia; in any event, alteration or 
elimination of essential program requirements are not required under 
Section 504 of the Rehabilitation Act of 1973. 

The courts in Lewin and Ellis fielded a large variety of complaints and 
arguments, including some that seemed like afterthoughts of creative 
counsel.*® Counsel for Lewin did score a point when the court was 
persuaded (for a time) not to dismiss a cause of action under 42 U.S.C. § 
1983 for an alleged violation of the Family Educational Rights and Privacy 
Act (FERPA).*’ The nature of the possible violation was a failure to accord 
the plaintiff an opportunity for a hearing to challenge the contents of his 
educational records, as FERPA requires. Still, the court made clear that the 
purpose of such a hearing would to challenge only “ministerial” errors (e.g. 
mathematically incorrect scoring, or the recording of a grade the grader did 
not intend), not the underlying rationale for the grade itself.** 

Lewin and Ellis are also noteworthy because they reiterate a common 
theme: Advanced students (e.g. those who have finished two or three years 
of medical school) who are dismissed for clinical incompetency will 
sometimes engage in desperate attempts to salvage their careers. Those 
efforts rarely prove successful, because—as another court observed—’”case 
law .. . consistently has recognized the nature of decision making 
concerning students’ academic status and progress, and has placed almost 
absolute discretion for such decision making squarely with the university.” 

In Ellis, the court deferred to academic administrators who determined 
that the plaintiffs disability should not have affected his performance 





35. 925 F. Supp. 1529 (N.D. Ga. 1996). 

36. For example, the plaintiff in Lewin was evaluated at the conclusion of his clinical 
rotation in family medicine as having a “flat affect and deficient interpersonal skills.” He 
asserted that this observation reflected a perception that he had a mental disability, protected 
under Section 504 of the Rehabilitation Act. The court was unimpressed, noting other reports 
about plaintiffs clinical performance, including the observation that he demonstrated lack of 
“insight” and “knowledge.” This meant, in the court's view, that plaintiff was not discriminated 
against “solely on the basis of disability’—one of the prima facie elements of a Section 504 
claim. Lewin, 910 F. Supp. at 1171. An even better approach might have been to conclude that 
“deficient interpersonal skills” or “an inability to get along with others” do not qualify as 
disabilities under the ADA. See Soileau v. Guilford of Maine, Inc., 105 F. 3d 12 (1997). 

37. The court in Lewin noted that there does not appear to be a private cause of action 
under FERPA, but that “several” courts have held that an action can be proceed under 42 U.S.C. 
§ 1983. See Tarka v. Cunningham, 917 F.2d 890, 891 (5th Cir. 1990); Lewin, 910 F. Supp. at 
1169. For a contrary view, see Gundlach v. Reinstein, 924 F. Supp. 684 (E.D. Pa. 1996) (“[W]e 
glean no unambiguous intention on the part of the Congress to permit the invocation of & § 
1983 to redress an individual release of records allegedly covered by FERPA”). 

38. Lewin, 910 F. Supp. at 1170. See also Tarka, 917 F. 2d at 891-92. 

39. Clifton-Davis, 930 F. Supp. at 835. 
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during the third and fourth years of medical school.“’ In any event, the 
court agreed with the view that Ellis’ deficiencies could not be 
“accommodated” in clinical settings without undermining the essential 
characteristics of a competent physician (e.g., to integrate and process 
information promptly and accurately). The court noted in this regard that 
accommodations given to Ellis earlier in his academic career (double-time 
to take examinations) would be unavailable in clinical settings, since “Ellis 
cannot expect to be given ‘extra’ time to diagnose medical problems in 
emergency and other situations.”” 


D. A Practical Suggestion: Clinical “Boot Camps” 


A question arises in Ellis and most other cases where students have been 
dismissed for inadequate clinical performance: Could the student’s 
deficiencies have been detected and addressed earlier? The answer 
generally seems to be yes. If so—and if revised training programs can be 
developed—considerable expense, litigation, and suffering could be 
avoided. 

Traits like an “inability to relate to others;” a “lack of attention to detail;” 
or an “unwillingness to accept criticism” don’t arise quickly in most adults. 
To the degree they are manifested in the stress of clinical work toward the 





40. The court cited with approval Chief Judge (now Supreme Court Justice) Breyer’s dissent 
in Wynne v. Tuffs University School of Medicine, 932 F.2d 19 (ist Cir. 1991) (Wynne J). Ellis, 925 
F. Supp. at 1542. Breyer disagreed with the conclusion in Wynne I that an affidavit from a 
medical school dean concerning the value of multiple-choice examinations was insufficient to 
entitle the University to summary judgment in a Rehabilitation Act claim. He wrote that: 

First, Mr. Wynne’s particular disability, a psychological learning disadvantage, is 
closely related to the kind of characteristic, namely an inability to learn to become a 
good doctor, to which Tufts reasonably, and lawfully, need not ‘accommodate.’ 
Second, the designing of tests aimed at screening out those who will not become good 
doctors is a quintessentially academic task, close to the heart of a professional 
school’s basic mission. Third, the design of proper academic tests . . . is not itself a 
science, but, rather, is a judgmental matter in respect to which teachers and doctors 
are far more expert than judges and juries. 

These three sets of circumstances should caution us against applying reasonable- 
sounding legal standards in a way that, as a practical matter, would force universities 
to produce the kinds of proofs that seem to appeal especially to courts—hard’ 
evidence, tests of tests, statistical studies—for to do this is to take a basic educational 
decision away from those who may know the most about it, teachers using their own 
subjective judgment and experience, and to place it in the hands of those (say, 
lawyers) who will have to defend an academic decision in court. 

932 F.2d at 30-31. 

41. Ellis, 925 F. Supp. at 1548. A related issue, pertinent to the court’s observation, is the 
danger that students with disabilities may be lulled into a false sense of security by careless 
“accommodations” that won't be replicated in the workplace. There is a risk, as one observer 
noted in the publication Psychiatric Times, that those with mental disabilities can become 
“addicted” to the “many forms of protection and caring” available in therapeutic (or 
educational) settings B thereby failing to prepare themselves for the challenges they will 
encounter elsewhere. Kenneth Steele, System Addict: A Patient Learns How to Reclaim His Life, 
PSYCHIATRIC TIMES, Oct. 1997, p. 26. 





222 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 2 


end of a student’s course of study, they might also be displayed when the 
student first enrolls. There are insights to be gained in this regard from 
service academy programs where new students are expected to complete a 
summer “boot camp” experience before enrolling in the fall. Some students 
drop out, recognizing military life is not for them. Others are weeded out. 
Still others (perhaps the majority) learn new technical and interpersonal 
skills faster than they ever could have imagined. 

Something similar could be done for students at most professional 
schools. While new students cannot be expected to undertake complex or 
risky tasks, they might be given the academic equivalent of a “clinical” boot 
camp experience (e.g., as a medical orderly). Basic work habits and 
character traits could then be identified, encouraged, and tested (e.g., 
working cooperatively with peers and supervisors; being attentive to 
assignments; accepting and learning from constructive criticism). Any 
deficiencies noted can be discussed with students, who might be asked to 
enter into monitored behavioral contracts designed to foster improve- 
ments—perhaps in ongoing internships during the first year of study. 
However such “early observation and learning” opportunities might be 
devised, they are likely to prove pedagogically superior (and more humane) 
than traditional third or fourth year clinical programs, standing alone. 


E. The Return of An Old Issue: “Double Jeopardy” and Student 
Disciplinary Cases 


Finally, the return of “double jeopardy” arguments in student disciplinary 
cases was noteworthy in 1996, and deserves special attention. 

The key cases are City of Oshkosh v. Winkler* (city’s attempt to prosecute 
student for disorderly conduct was not barred by the Double Jeopardy 
Clause, since disciplinary action by a state university for the same mis- 
conduct had non-punitive purposes); State of Maine v. Sterling** (student 
who was subject to disciplinary and administrative sanctions by a state 
university for assaulting his football teammate could also be prosecuted by 
the state for assault and disorderly conduct); and State of Ohio v. Wood“ 
(alumnus of Kent State University who was subject to University “persona 
non grata” proceeding could also be prosecuted for disorderly conduct in 
municipal court). 

Lawyers and administrators at public institutions of higher education 
may be tempted to regard student “double jeopardy” arguments as frivolous. 
They might be surprised when a court—like the trial courts in Winkler and 
Sterling—disagree. 

There is reason for educators to consider the “double jeopardy” issue 
more carefully, given the 1989 U.S. Supreme Court decision in U.S. v. 





42. 557 N.W.2d 464 (Ct. App. Wisc., 1996). 
43. 685 A.2d 432 (Me. 1996). 
44. 679 N.E.2d 735 (Ohio App. 1996). 
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Halper,* where the Court found that (statutory civil penalties for Medicare 
fraud can violate the Double Jeopardy Clause when the penalties are so 
divorced from the government’s actual damages as to constitute a prohibited 
“punishment.” The Court in Halper cautioned that “punishment . . . may 
arise from either criminal or civil proceedings,“ and stated that: “under the 
Double Jeopardy Clause a defendant who already has been punished in a 
criminal prosecution may not be subjected to an additional civil sanction to 
the extent that the second sanction may not fairly be characterized as 
remedial, but only as a deterrent or retribution.“ 

Public colleges and universities can run afoul of Halper unless their 
disciplinary codes identify aims beyond punishment—like protecting the 
safety and integrity of the campus community. Guidance in this regard can 
be found in Sterling: 


It is essential to the integrity of a university that students at that 
university observe its code of conduct. We find no merit in Sterling’s 
contention that because he ‘remained a student and a participant in 
the football program’ [that] the withdrawal of a portion of his athletic 
scholarship cannot be ascribed a remedial purpose to protect the 
integrity of the University . . . . The withdrawal of a portion of 
Sterling’s athletic scholarship was remedial for the purpose of 
protecting the integrity of the University and its athletic programs. See, 
e.g., [State v.] Millet 669 A. 2d [754] at 756 (noting that one purpose for 
revocation of professional license is to protect [the] reputation and 
standing of [the] profession as a whole)... .” 


It should also be possible for educators to identify punishment as one aim 
of the campus disciplinary process,“ especially if the punishment serves an 
educational objective. Good authority in this regard can be found in Justice 
Powell’s dissent in Goss v. Lopez: *° 


Education in any meaningful sense includes the inculcation of an 
understanding in each pupil of the necessity of rules and obedience 
thereto. This understanding is no less important than learning to read 
and write. One who does not comprehend the meaning and necessity 
of discipline is handicapped not merely in his education but 
throughout his subsequent life. In an age when the home and church 
play a diminishing role in shaping the character and value judgments 





45. 490 U.S. 435, 109 S. Ct. 1892 (1989). 

46. Id. at 443. 

47. Id. at 448-449. 

48. State v. Sterling, 685 A.2d at 434. 

49. Note the Supreme Court’s language in Halper that an additional civil sanction might 
violate the Double Jeopardy Clause if it can “only” be seen as serving the aims of deterrence or 
retribution. United States v. Halper, 490 U.S. at 448-449, 109 S. Ct. at 1902. 

50. 419 U.S. 565, 95 S. Ct. 729. 
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of the young, a heavier responsibility falls upon the schools. When an 
immature student merits censure for his conduct, he is rendered a 
disservice if appropriate sanctions are not applied... .** 


CONCLUSION 


Courts continue to give reasoned deference to colleges and universities 
when reviewing disciplinary and academic decisions pertaining to students. 
Most of the 1996 cases indicate such deference is justified. Educators 
struggled with a remarkable rage of complex issues—including investiga- 
tions of serious misconduct; possible accommodation of actual or apparent 
learning disorders or mental disabilities; patterns of inadequate, potentially 
dangerous clinical performance; the aims of federal privacy law; and the 
scope of the Fifth Amendment Double Jeopardy Clause. It is apparent from 
reading the cases that decisionmakers sought and probably followed good 
legal advice. What is equally important, however, is an impression—also 
conveyed to the courts—that educators seemed concerned about most of the 
students involved. Even if traditional adversarial models were not followed 
(indeed, perhaps because adversarial models were not followed), most 
students were given multiple opportunities in multiple ways to respond to 
complaints against them, or to improve patterns of demonstrably weak 
academic performance. Although there is room for improvement—especially 
in the way clinical internship programs are established—most educators in 
1996 found the best legal insurance available: a policy and practice of 


treating students the way they would expect their own sons and daughters 
to be treated. 





51. Id. at 593. 








EMPLOYMENT DISCRIMINATION IN HIGHER 
EDUCATION: A REVIEW OF THE 1996 
JUDICIAL DECISIONS 


BARBARA A. LEE 


Cases decided in 1996 involving employment discrimination claims 
against colleges and universities provided modest development of the law, 
but that year brought no watershed case to postsecondary education. A case 
brought against a public school board, however, has important implications 
for affirmative action, particularly in layoff situations. This article will 
examine cases involving alleged race/national origin, gender, religious, and 
age discrimination. Part I will address national origin and racial discrimina- 
tion, Part II gender discrimination and sexual harassment, Part III religious 
discrimination, and Part IV age discrimination. 


I. RACE DISCRIMINATION 


The most significant employment case involving education in 1996, and 
perhaps the most significant employment case of that year overall, is 
Taxman v. Board of Educ. of Township of Piscataway.’ Although the case 
involves unique facts which are unlikely to be replicated, and a settlement 
between the parties has removed the case from the Supreme Court’s docket, 
the opinion is still controlling in the states located within the Third Circuit, 
and it may also serve as a model for other federal courts to follow. 

In the spring of 1989, the Board of Education of Piscataway Township 
(Board) determined that student enrollment was declining, and one teacher 
in the business department at the high school must be laid off. Two 
business teachers, Sharon Taxman (who is white) and Debra Williams (who 
is African-American) were hired on the same date, had equivalent 
qualifications and performance, and were determined by the Board to be 
identical in all respects save their race. Since the Board had to select one 
teacher to be laid off, it decided to use its affirmative action plan, developed 
over a decade earlier, to maintain racial diversity in the business 
department,’ and laid Ms. Taxman off. The rest of the district’s teaching 
staff was diverse ethnically and racially. Ms. Taxman filed a claim of race 





* 


Cases involving discrimination on the basis of disability are discussed elsewhere in 
this volume. 

** B.A., summa cum laude, the University of Vermont; M.A. and Ph.D., The Ohio State 
University; J.D. cum laude, Georgetown University. Dr. Lee is Professor of Human Resource 
Management, Rutgers, the State University of New Jersey and former chair of the Editorial Board 
of the JOURNAL OF COLLEGE AND UNIVERSITY LAW. She is coauthor, with William Kaplin, of THE 
LAW OF HIGHER EDUCATION (3d ed. 1995). 

1. 91 F.3d 1547 (3d Cir. 1996), cert. granted, 117 S. Ct. 2506 (1997). 

2. Debra Williams was the only non-white teacher in the business department. 
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staff was diverse ethnically and racially. Ms. Taxman filed a claim of race 
discrimination under Title VII of the Civil Rights Act of 1964 with the Equal 
Employment Opportunity Commission. After conciliation attempts failed, 
the United States filed a Title VII suit against the Board in federal district 
court; Ms. Taxman intervened and added a claim under the New Jersey Law 
Against Discrimination. After discovery, the Board moved for summary 
judgment. The district court awarded partial summary judgment to the 
United States and Taxman, finding that the Board had violated both federal 
and state nondiscrimination laws.’ A trial was held to determine the 
amount of damages due to Taxman, who had been rehired a year after the 
layoff. A jury awarded Taxman one year’s back pay and $10,000 for 
emotional suffering under the state law. She was also given retroactive 
seniority for the year that she had been unlawfully laid off, but was denied 
punitive damages. The Board appealed the summary judgment award, and 
Taxman appealed the denial of punitive damages. At this point, the United 
States changed sides and asked permission to file a brief amicus curiae 
supporting the Board’s appeal.* The court denied the request and treated it 
as a motion to withdraw, leaving Taxman as the sole plaintiff. Oral 
arguments were made to a three-judge panel, but the judges decided to hear 
and decide the case en banc. 

The en banc court ruled 8-4 that the use of race to determine which 
teacher would be laid off violated both Title VII and the New Jersey Law 
Against Discrimination. Referring to the decision of the U.S. Supreme Court 
in United Steelworkers v. Weber,’ the court stated that voluntary affirmative 
action plans are lawful if they “mirror [the purpose] of the statute” and do 
not “unnecessarily trammel the interests of the [non-minority] employees.”® 
The court then examined the purpose of Title VII, determining that it was 
enacted to end racial discrimination and to remedy the segregation and 
underrepresentation of minorities in the workplace. Therefore, said the 
court, Title VII had a remedial purpose, and could only be used to justify 
racial classifications that were being used to remedy past discrimination. 
The court rejected the Board’s argument that Title VII was also enacted to 
promote diversity in the workforce, finding no evidence of such purpose in 
the legislative history or in the words of the statute. Nor have the federal 
courts approved racial diversity “for education’s sake” as the justification for 
a race-based decision, said the court.’ The court rejected the Board’s 
attempt to import equal protection jurisprudence from school desegregation 
cases into Title VII analysis, reminding the Board that the U.S. Supreme 





3. United States v. Board of Educ. of Township of Piscataway, 832 F. Supp. 836, 851 
(D.N,J. 1993). 

4. The shift in position by the United States was due to the change of political party in the 
White House in 1992 and a different perspective on affirmative action within the Department 
of Justice. 

5. 443 U.S. 193, 99 S. Ct. 2721 (1979). 

6. Taxman, 91 F.3d at 1554-55 (quoting Weber, 443 U.S. at 208, 99 S. Ct. at 2730). 

7. Taxman, 91 F.3d at 1559. 
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Court had rejected the use of race to determine teacher layoffs in Wygant v. 
Jackson Board of Education,® a case in which that school board used a 
diversity rationale to justify race-based layoffs for affirmative action 
purposes. In Taxman, the Board had admitted that its action had not been 
taken to remedy prior discrimination. Given its finding that affirmative 
action may only be used to remedy an employer’s own past discrimination, 
the court ruled that the layoff violated Title VII. 

The Board had also relied upon Justice Powell’s opinion in Regents of the 
University of California v. Bakke,* which had stated that attaining a diverse 
student body could be a constitutionally permissible goal for a college. The 
court rejected that argument, stating that Bakke did not apply to an 
employment case and that higher education differed sufficiently from public 
secondary education to render Bakke of little assistance. 

The court next analyzed whether the layoff met Weber's test that it not 
“unnecessarily trammel the interests of the [monminority] employees.””° 
The court ruled that the Board’s affirmative action plan lacked goals and 
standards, and thus violated the Weber test without reference to any actions 
taken under its authority. Furthermore, said the court, “the harm imposed 
upon a nonminority employee by the loss of his or her job is so substantial 
and the cost so severe that the Board’s goal of racial diversity, even if 
legitimate under Title VII, may not be pursued in this particular fashion.”” 
Finding that the Board’s actions violated both Weber tests, the court 
affirmed the lower court’s award of summary judgment.” 

The court also upheld the lower court’s award of a full year of back pay, 
but rejected Taxman’s argument that she should receive punitive damages 
under New Jersey law.”* New Jersey precedent requires a showing that the 
employer acted willfully, wantonly or outrageously; the court did not find 
evidence in the record that met this standard.” 

Three judges dissented vigorously from the majority opinion. Judge 
Sloviter, who wrote the dissent for herself and two colleagues, argued that 
the layoff decision was not an affirmative action issue, but the application 
of educational principles to a discretionary judgment, given that the two 
layoff candidates were equally qualified.” She said the affirmative action 
plan was lawful, that it only came into play in the highly unusual situation, 
as in this case, where two candidates were identically qualified, and that 
Title VII did not prohibit the determination that faculty diversity was a 





8. 476 U.S. 267, 106 S. Ct. 1842 (1986). 
9. 438 U.S. 265, 98 S. Ct. 2733 (1978). 

10. Weber, 443 U.S. at 208, 99 S. Ct. at 2730. 

11. Taxman, 91 F.3d at 1564. 

12. The court did not rule on Taxman’s state law claims, but stated that, since the legal 
analysis was the same under state and federal law, the outcome under New Jersey law would 
be the same as its holding under Title VII. 

13. Taxman, 91 F.3d at 1565, 1567. 

14. Id. at 1567. 

15. Id. 
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permissible goal of an affirmative action plan. Since the plaintiff had only 
a 50-50 chance of keeping her job, the plan did not “unnecessarily trammel” 
her rights. 

A second dissenting judge took the majority to task for its refusal to 
consider the special purposes of an educational organization. Diversity, 
said the judge, is highly relevant when the qualifications of teachers are 
equal.” The other dissenting judges believed that Title VII’s purposes were 
broader than those elucidated by the majority, and that reliance on race as 
a factor to make a decision that enhanced diversity was clearly within the 
purpose and goals of Title VII.” 

The Piscataway School District appealed. Before the Supreme Court 
decided whether to grant certiorari, it asked the U.S. Department of Justice 
to provide it with advice on two issues: 1) whether certiorari should be 
granted and 2) if so, how the court should rule.” The Justice Department 
recommended against the grant of certiorari in this case,” but the Supreme 
Court decided to grant certiorari. 

A few weeks before oral arguments were scheduled to be heard before the 
Supreme Court, the parties settled the case and the Court dismissed the 
appeal.” This action avoided a Supreme Court ruling, but leaves colleges 
and universities located in Third Circuit states (New Jersey, Delaware, 
Pennsylvania, and the Virgin Islands) with the very broad en banc ruling. 
Until and unless the ruling in Taxman is overturned by a subsequent Third 
Circuit ruling, virtually all race- and gender-conscious employment 
decisions could be viewed as unlawful unless an employer could 
demonstrate prior discrimination of its own. Using a diversity rationale to 
remedy prior societal discrimination, rather than one’s own discrimination, 
would not be permitted. For at least the forseeable future, the case is likely 
to have great significance for colleges and universities in the Third Circuit 
and, possibly, beyond. 

Other federal appellate courts addressed employment discrimination 
claims in 1996, albeit with less potentially far-reaching results than those 
of Taxman. In Long v. Eastfield College,”* two female staff members were 
discharged by the college’s president, acting upon the recommendation of 
their supervisors, for violating the college’s policy on acquiring replacement 
keys. They filed gender and national origin discrimination claims under 
Title VII, arguing that their dismissals were in retaliation for complaints 
they had filed against their supervisors for alleged discriminatory treat- 





16. Id. at 1577. 

17. Id. 

18. 117 S. Ct. 763 (1997). 

19. Linda Greenhouse, Justices, Ending Their Term, Agree to Hear a Big Affirmative Action 
Case, N.Y. TIMES, June 28, 1997, at A9. 

20. Piscataway Township Board of Education v. Taxman, cert. dismissed, 1997 U.S. LEXIS 
7335 (U.S. Dec. 2, 1997). 

21. 88 F.3d 300 (5th Cir. 1996). 
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ment.” Although the district court had granted summary judgment to the 
college, the appellate court reversed on the gender and national origin 
claims, ruling that issues of fact as to whether the president had “rubber 
stamped” the supervisors’ recommendations precluded summary judgment. 
The plaintiffs had provided credible evidence that their supervisors had 
acted in a discriminatory fashion in the past, and if the president had relied 
on the supervisors’ recommendations without doing an independent 
investigation, the terminations could be tainted by that bias.” 

Relying on an earlier Fifth Circuit opinion,” the appellate court stated 
that Title VII’s protection for individuals who have “opposed any practice 
made an unlawful employment practice” by Title VII” required the plaintiff 
to demonstrate that “she had at least a ‘reasonable belief that the practices 
she opposed were unlawful.”” The court ruled that both plaintiffs had 
presented sufficient evidence to “create a fact issue as to [their] ‘reasonable 
belief’ that [the supervisors’] conduct violated Title VII.”” This approach 
is unusual in that the court appears to be requiring plaintiffs not to present 
credible evidence of intentional discrimination by one or more defendants, 
but to present evidence that they had a reasonable belief that discrimination 
had occurred. The dissenting judge criticized this approach to analyzing a 
Title VII retaliation claim, saying that it is a misreading of the statute. He 
further objected to the majority’s application of that section of Title VII to 
individuals who are discriminated against, asserting that the “opposition” 
clause is intended for individuals who object to discrimination against 
others, not against themselves. 

Given the factual background of these claims, it appears that the plaintiffs 
could have challenged their dismissals as a form of gender and/or national 
origin discrimination, arguing that the violation of the key policy was a 
pretext for intentional discrimination.” The majority’s characterization of 
their evidentiary burden as requiring only a “reasonable belief” that their 
employer’s conduct was discriminatory actually lowers the evidentiary 
burden for the plaintiffs, who otherwise, under the Supreme Court’s 
landmark opinion in St. Mary’s Honor Center v. Hicks,” would need to prove 
that the employer’s motive was actually discriminatory, not simply that they 
believed that motive to be discriminatory. Although there appears to be 
sufficient evidence provided by the plaintiffs to overcome a motion for 
summary judgment, given the allegations of prior discriminatory conduct 





22. Id. at 304. 

23. Id. at 307. 

24. Payne v. McLemore’s Wholesale & Retail Stores, 654 F.2d 1130 (5th Cir. 1981). 

25. 42 U.S.C. § 2000e-3(a) (1994). 

26. Long v. Eastfield College, 88 F.3d 300, 304 (5th Cir. 1996). 

27. Id. at 305. 

28. The plaintiffs introduced evidence that the key replacement policy was not enforced 
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Id. at 308. 


29. 509 U.S. 502, 113 S. Ct. 2742 (1993). 
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by both supervisors, the court’s use of the “reasonable belief” standard is 
troubling when applied to actual victims of alleged discrimination. 

The U.S. Court of Appeals for the Fifth Circuit addressed another race 
discrimination claim in 1996, this time by an African-American basketball 
coach whose one-year contract was not renewed by Texas Tech University.” 
The coach, Phillip Wallace, asserted four race discrimination claims under 
Section 1981:°* intentional discrimination in the nonrenewal of his 
contract, disparate treatment in paying him less than a white coach hired at 
the same time, discrimination in disciplining him, and a racially hostile 
work environment. A federal district court had awarded summary judgment 
to the university on these claims, as well as on the coach’s claims of First 
Amendment violations. 

The appellate court reviewed each race discrimination claim, and 
determined that there was no evidence of racial discrimination in the 
university’s treatment of the plaintiff. The university had presented 
evidence that Wallace’s performance was unsatisfactory, and he was 
replaced by another African-American coach when his contract expired. 
With respect to the salary claim, the $58 monthly salary disparity was due 
to the white coach’s greater experience (the white coach had coached college 
basketball for seven years, while Wallace had no experience as a coach). 
Because Wallace provided no evidence of racist statements or other forms 
of race discrimination by the head coach, he was unable to survive summary 
judgment on his third and fourth claims—discriminatory discipline and a 
racially hostile work environment.** 

The court also affirmed the lower court’s summary judgment award on 
Wallace’s free speech claims. He had been reprimanded for “getting too 
close” to the players, and had asserted that the free association protections 
of the First Amendment gave him a constitutionally-protected right to 
develop close friendships with the players. The appellate court ruled that 
the First Amendment’s protection for association has been applied to 
intimate relationships or to association for the purpose of engaging in 
expressive activities,” not to generalized association. Since Wallace had 
provided no evidence of an intimate relationship between himself and the 
players, his association claim failed. 

In a ruling that has not been appealed, a federal trial court determined 
that an affirmative action program at Illinois State University violated Title 
VII. The university had determined that nonwhites and women were 
underrepresented in its custodial ranks. These positions were covered by 
state civil service regulations, which require that veterans be given 





. Wallace v. Texas Tech University, 80 F.3d 1042 (5th Cir. 1996). 

. 42 U.S.C. § 1981 (1994). 
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. Id. at 1048. 

. Id. at 1049-50. 
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preference for civil service positions. Because of the veterans’ preference, 
the highest ranked applicants for custodial jobs were predominantly white 
men. The university, in an attempt to increase the proportion of nonwhites 
and women in its custodial ranks, created a “learner program” which was 
exempt from the civil service examination process and the veterans’ 
preference requirement. From 1982 to 1991, the university had rejected 
applications for these positions from white males. The practice ceased in 
1991 when a white male filed a charge of race and sex discrimination with 
the EEOC. The United States brought a Title VII claim of gender and race 
discrimination against the university. 

Noting that nearly half of the local labor pool for these positions was 
white men, the court ruled that the university had engaged in a pattern and 
practice of discrimination by requiring white males to take the civil service 
examination rather than permitting them to be employed under the learner 
program. The learner program, said the court, was an obvious effort to 
circumvent the veterans’ preference requirement of the civil service 
regulations. Despite the university's laudable goal of increasing the 
diversity of its custodial workforce, its actions were inconsistent with Title 
VII, since veterans’ preferences are not per se discriminatory.*® 

Nor was there evidence of prior discrimination against nonwhites or 
women that would justify a remedial affirmative action plan, said the court. 
Although women were underrepresented in custodial positions prior to the 
learner program, nonwhites were not, and the result of the program was to 
create an overrepresentation of nonwhites, although not of women. 
Therefore, said the court, the program failed the third prong of the Weber 
test,°” as well as the first prong, since there was no racial imbalance and the 
plan’s purpose was to circumvent the veterans’ preference requirement, not 
to remedy prior discrimination. Furthermore, said the court, the plan flunks 
the second Weber requirement because the job category was completely 
closed to white males, the “absolute bar” that Weber forbids.” 

The university's defense focused on its allegedly lawful use of a state 
program (the learner program) whose purpose was to counteract another 
state policy that resulted in discrimination against nonwhite males and 
women. Even if the university’s actions were permissible under state law, 
said the court, they violated federal nondiscrimination law, and could not 
justify its race-and gender-conscious hiring decisions. Although the 
program had ended in 1991, the university was liable for damages to 





36. See Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 99 S. Ct. 2282 (1979). 

37. United Steelworkers v. Weber, 443 U.S. 193, 99 S. Ct. 2721 (1979). The Weber test 
requires the employer to demonstrate that 1) the plan’s purpose is similar to that of Title VII, 
2) the plan does not ‘unnecessarily trammel’ the rights of those not covered by the plan, and 3) 
that it is designed to correct a “manifest imbalance” in terms of race or gender. See Smith v. 
Virginia Commonwealth Univ., 84 F.3d 672, 676 (4th Cir. 1996). 

38. Weber, 443 U.S. at 208, 99 S. Ct. at 2730. 
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individuals denied access to the learner program during the time when it 
was Closed to white men. 

In another race discrimination claim, filed under Section 1981, a federal 
trial court was asked to review an African-American education professor’s 
allegations that her denial of tenure was racially motivated.** The court 
reviewed the recommendations at each step of the tenure process, as well 
as the letters from external evaluators. It also reviewed the record and 
tenure process for two white males from the same department who were 
awarded tenure by the university at the same time that the plaintiff, 
Professor Stewart, was denied tenure. Although the court awarded 
summary judgment to the university, a federal appellate court reversed that 
ruling and remanded the case for trial. 

Because Stewart had not alleged any direct evidence of racial 
discrimination, the court evaluated her claim under the burden-shifting 
model of McDonnell Douglas Corp. v. Green.“ The court ruled that Stewart 
had established a prima facie case of race discrimination because her 
department had unanimously recommended her for tenure; thus she had 
demonstrated that she was in the “middle group of tenure candidates as to 
whom both a decision granting tenure and a decision denying tenure could 
be justified as a reasonable exercise of discretion by the tenure-decision 
making body.”** But the university had established a legitimate, nondis- 
criminatory reason for the tenure denial, said the court, because the 
credentials of the two white male faculty with whom Stewart compared 
herself were “significantly stronger.”** Furthermore, said the court, Stewart 
had submitted no evidence that the university’s stated reason—the quality 
of her research—was a pretext for discrimination. 

Professor Stewart’s tenure decision had been made twice by the 
university. After she was denied tenure in 1993, she filed a grievance and 
was granted a new tenure review by a university grievance committee. That 
grievance committee had not found racial discrimination in the tenure 
denial, but had suggested that the university had not acted consistently with 
its affirmative action policy and had found that the tenure denial was 
“arbitrary and capricious” because most of the evaluations of Stewart’s work 
had been positive. After Stewart was again denied tenure in 1995, another 
grievance committee upheld the tenure denial. The court ruled that 
Stewart’s claim of race discrimination as a result of the 1993 tenure denial 
was barred on statute of limitations grounds, but that the 1995 tenure denial 





39. Stewart v. Rutgers State Univ., 930 F. Supp. 1034 (D.N,J. 1996), rev'd, 120 F.3d 426 (3d 
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40. 411 U.S. 792, 93 S. Ct. 1817 (1973). Although this is a case brought under Title VII, the 
court noted that the evidentiary standards used in Title VII cases are “routinely applied to 
Section 1981 cases.” Stewart, 930 F. Supp. at 1049 n.6. 

41. Stewart, 930 F. Supp. at 1050 (quoting Bennun v. Rutgers State Univ., 941 F.2d 154, 176 
(3d Cir. 1991), which in turn quoted Banerjee v. Board of Trustees, 648 F.2d 61, 63 (ist Cir. 
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42. Stewart, 930 F. Supp. at 1050. 
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was within the relevant limitations period. But because there was no direct 
evidence of racial bias, the trial court awarded summary judgment to the 
university. 

On appeal, the U.S. Court of Appeals for the Third Circuit reversed the 
award of summary judgment and remanded the case for trial.** Even though 
the 1993 tenure denial claim was time-barred, said the court, Stewart could 
use the grievance committee’s finding that the denial was “arbitrary and 
capricious” to attempt to demonstrate that the decision was a pretext for 
discrimination. If the earlier denial were tainted by discrimination, said the 
appellate court, the subsequent denial two years later could also have been 
tainted, and sufficient questions of fact existed that could only be resolved 
at trial. 


II. GENDER DISCRIMINATION 


Discrimination on the basis of gender, including sexual harassment, 
continued to present significant issues of fact and law in 1996. Dis- 
crimination claims included salary disputes, hiring and tenure disputes, 
and promotion issues. 

In Bryson v. Chicago State University,*“* the appellate court overturned an 
award of summary judgment for the university, ruling that the plaintiff had 
introduced sufficient evidence to require a trial. Emily Bryson, a tenured 
faculty member and librarian, filed a Title VII claim against the university, 
asserting that the former provost had engaged in quid pro quo harassment 
on the basis of gender by retaliating against her when she refused his 
numerous sexual advances. Bryson had held the title “Assistant to the 
Dean,” and she had served on important university committees. After 
spending a year away from campus in a prestigious administrative 
fellowship, she returned to find that she had been stripped of her title and 
her committee assignments, and returned to an entry-level position she had 
held more than a decade earlier. Although the university argued that the 
title was an “in-house” term that carried no official responsibility, and that 
committee assignments were chores, not opportunities, the court ruled that 
Bryson should be given a chance to demonstrate that the title and committee 
assignments were “tangible employment benefits” denied to her—an 
essential element of establishing quid pro quo harassment. Said the court, 
“committee assignments and titles may play a part in preparing for an 
administrative academic career . . . . [d]epriving someone of the building 
blocks for such a promotion . . . is just as serious as depriving her of the job 
itself.”* 

Lengthy litigation involving sexual harassment claims against Columbia 
University has concluded with a victory for the university. In an earlier 
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opinion by the U.S. Court of Appeals for the Second Circuit,* the court had 
ruled that if a former employee, Sharon Karibian, demonstrated that her 
allegations of harassment by a supervisor were proven, the university could 
be held strictly liable for the harassment. Under agency principles, the 
court had ruled, if the supervisor had used his actual or apparent authority 
to further the harassment, the university would be liable, even if the target 
had not notified the university of the harassment. 

At trial,*” a jury found that the supervisor had not engaged in sexual 
harassment, and also rejected Karibian’s claim that he had retaliated against 
her for complaining to a university counselor about the alleged harassment. 
Although the jury found that no Columbia official retaliated against 
Karibian, and that a university official took appropriate remedial steps after 
being informed of Karibian’s charges, it also found that the university itself 
failed to take reasonable investigative and remedial measures, and awarded 
Karibian $150,000 for lost earnings and $300,000 for pain and suffering.” 

Acting upon the university’s motion for either a new trial or judgment 
that it was not liable for damages, the court ruled that, because the jury 
found that no sexual harassment had occurred, there could be no liability 
for violation of either Title VII or the New York Human Rights Law, even if 
the university had notice of the alleged harassment and failed to respond 
appropriately. It overturned the jury verdict as being against the weight of 
the evidence, as well as the damage awards, giving the university a complete 
victory. 

This case is interesting because of the court’s position that neither Title 
VII nor the New York Human Rights Law require an employer to investigate 
and remedy a complaint of sexual harassment. Said the court, 


[iJf what occurs is an employer’s failure to investigate and take 
remedial measures in response to a complaint of discrimination, and 
if it turns out that no actual discrimination has occurred, then there is 
nothing which actually constitutes any conduct banned by the statute. 
... one might believe for a variety of reasons than an employer has a 
moral or ethical duty to investigate and take remedial steps, but this 


is not the equivalent of a law passed by the Congress or the New York 
Legislature.*® 


The court distinguished earlier cases cited by the plaintiff that ruled that an 
employer has a duty, under Title VII, to investigate a complaint of sexual 
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harassment.” Although the court noted that it would be “foolhardy indeed 
[for the employer] to sit by without attempting to remedy the problem,”” it 
asserted that only the legislature or Congress could create a cause of action 
for employer liability for failure to take investigative and remedial measures 
in response to a harassment complaint. What the court appears to be saying 
is that, if the employer escapes liability under Title VII because there was 
no harassment, it will not apply a common law negligence theory to a claim 
that the investigation was inadequate or that the remedial action was 
flawed.*? 

In a third case involving harassment, the alleged harasser used a state 
administrative procedures law to challenge discipline imposed upon him 
by the president of Middle Tennessee State University. In McClellan v. 
Board of Regents of the State University,** McClellan, a faculty member at the 
university for 22 years, was accused of removing a female student’s shirt 
while teaching her to administer an electrocardiogram (EKG), making 
sexually-suggestive comments about her in front of other students, and 
making further suggestive comments to the student the following day. A 
panel of two faculty and two students was convened to hear the charges and 
determine their validity. The panel determined that the charges had been 
substantiated, and recommended that McClellan have “sensitivity 
counselling,” that additional sections of the courses that McClellan taught 
be provided for students who wished to avoid having him as an instructor, 
that McClellan be required to follow established guidelines in teaching 
students how to administer EKGs, and that students be informed that the 
EKG procedure was voluntary. The panel also recommended that McClellan 
not be permitted to teach a summer course he had been scheduled for. 

McClellan made use of the full appellate procedure, which involved 
review by the university president, by the county court of chancery, the 
state appeals court, and the state supreme court. Although the appellate 
court reversed the hearing panel on one element of the charges against 
McClellan, the supreme upheld in its entirety the ruling of the initial 
hearing panel. 

McClellan argued that a single incident was insufficient to constitute 
actionable sexual harassment. Citing the rulings of federal appellate courts 





50. Id. at 146-47. The court cited Waltman v. International Paper, 875 F.2d 468, 479 (5th 
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that the harassment must be “severe or pervasive,” the court stated, “[a] 
single incident, of sufficient gravity, may constitute sexual harassment.”*° 
Although the testimony had been conflicting, the court noted that 
credibility issues were resolved against McClellan at each level, and each 
level had agreed that his conduct had violated the university’s harassment 
policy. 

Turning to sex discrimination claims, a group of male professors brought 
a Title VII action against Virginia Commonwealth University, challenging 
salary increases that were given to women faculty.*° The university had 
conducted a salary equity study in 1988, using a regression analysis that 
attempted to account for factors relevant to faculty pay levels.°” The study 
concluded that women earned an average of $1,354 less than their male 
counterparts; a study conducted three years later concluded that the gap had 
widened to $1,982. 

Prior to the salary equity studies, the university had made salary 
decisions on the basis of merit, considering teaching loads and quality of 
teaching, quality and quantity of research and publications, and service to 
the community. The salary equity study did not control for these 
performance factors because the university believed they were too difficult 
to quantify. Nor did the studies take into account a faculty member’s prior 
service as an administrator.” A final assumption was that there were no 
differences in the productivity of male and female faculty members. After 
the completion of the study, 172 female faculty members requested and 
received salary increases totalling $440,000. 

The trial court had awarded summary judgment to the university, ruling 
that the university had, as a matter of law, established that women as a class 
were paid less than men, and that the salary adjustments were a permissible 
remedy for these gender-based differences. The en banc appellate court 
reversed, stating that a trial was needed to determine whether the salary 
increases, which it characterized as affirmative action, met the Weber test.*° 
The disputed issue that required resolution, said the court, was whether the 
university’s regression analysis was valid, particularly since the variables 
used in the analysis were not the same variables that were used to make 
salary decisions at the university. The appellants had produced some 
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evidence that regression analyses done by other institutions had included 
such productivity factors as teaching loads and publication activity; 
therefore, the court remanded the case for trial. 

The Montana Supreme Court has remanded for trial a case in which a 
female professor asserted that she was underpaid in comparison to a 
similarly-situated male professor in the same department (who is also her 
husband). In Heiat v. Eastern Montana College,” the court reversed an 
award of summary judgment to the college, ruling that disputed facts 
concerning the reason that the male professor was paid nearly $13,000 more 
at entry level than his wife required resolution at trial. 

A federal district court has refused to award summary judgment to 
Alabama State University in response to a staff member’s sex discrimination 
claim. In Moore v. Alabama State University,” the court ruled that the 
plaintiff, the Assistant Director of Admissions, had presented sufficient 
evidence to permit her claim to be tried. When the Director of Admissions 
position became vacant, plaintiff was required to perform the Director’s 
duties for over two years, but was given neither the title nor the salary of the 
director. A less well qualified male co-worker, whom the plaintiff had hired 
and trained, was given the position, title, and salary, despite the fact that the 
plaintiff had applied for the position and had been performing it for over 
two years. Additionally, there was evidence that the vice president who 
made the employment decisions had told the plaintiff that she would not be 
given the position because she was female and had a child. 


III. RELIGIOUS DISCRIMINATION 


Two 1996 cases involving discrimination by religiously-affiliated 
institutions have particular significance for colleges, even those not directly 
owned or controlled by a religious denomination. The first, EEOC v. 
Catholic University of America,” involves a claim of sex discrimination 
against a religiously-affiliated university. The second, Killinger v. Samford 
University,“ involves a claim of religious discrimination against a college 
affiliated with the Baptist church. 

In the case against Catholic University, the plaintiff, a nun of the 
Dominican Order, taught in the Department of Canon Law at Catholic 
University, and was the first woman in that department hired into a tenure 





60. In a vigorous dissent, one judge argued that the plaintiffs’ expert had provided only 
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track position. Although she was promoted to associate professor, she was 
denied tenure on the basis of inadequate scholarship. Internal appeals 
failed, and she filed a claim of sex discrimination with the EEOC. After a 
one-week trial, the judge determined that both the Free Exercise and the 
Establishment Clauses of the First Amendment precluded judicial review 
of the tenure decision because he believed that the plaintiff's role in the 
Department of Canon Law was the “functional equivalent of the task of a 
minister”™ (the Free Exercise problem) and that judicial review would 
inappropriately entangle both the EEOC and the court with religion (the 
Establishment Clause violation). The plaintiff appealed. 

The appellate court affirmed the trial court’s ruling, analyzing both the 
Free Exercise and Establishment Clause issues. With respect to the Free 
Exercise Clause issue, the plaintiff had argued that the “ministerial” 
exception did not apply to her because she was not an ordained priest. On 
the contrary, said the court, the exception has been applied to non-clergy if 
the employee’s “primary duties consist of teaching [or] spreading the faith 
....”°° and the plaintiff's job was to prepare students to practice canon law 
and to conduct canon law research. Furthermore, since the department in 
which the plaintiff taught was the only department in the United States 
empowered by the Vatican to confer ecclesiastical degrees in canon law, the 
role played by the plaintiff and her departmental colleagues was “of 
fundamental importance to the spiritual mission of her Church.”® 

The plaintiff next claimed that the decision of the United States Supreme 
Court in Employment Division, Dep’t of Human Resources of Oregon v. 
Smith® should be interpreted to mean that Title VII, a religion-neutral law 
of general application, should protect ministers employed by religious 
organizations. The court rejected the notion that Smith had overruled the 
long line of cases that established the ministerial exemption. 

With respect to the Establishment Clause claim, the court ruled that 
judicial review of the quality of the plaintiffs publications, which were “of 
a religious nature,” failed the third prong of the test established by the 
Supreme Court in Lemon v. Kurtzman’ in that it “foster[ed] an ‘excessive 
government entanglement with religion.””° Reviewing the propriety of the 
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evaluations of her scholarly work would require the court to choose between 
competing opinions on religious subjects. Furthermore, said the court, the 
EEOC’s two-year investigation of the plaintiffs claims, its discovery 
requests, and the conduct of the trial had placed a substantial burden on the 
faculty in the Canon Law Department; one that could chill their future 
actions with respect to evaluating the performance of faculty in that 
department. 

Catholic University had argued that, even if its constitutional defenses 
failed, the Religious Freedom Restoration Act” validated its claim of 
immunity from potential Title VII scrutiny and liability. Although the 
plaintiff argued that the Religious Freedom Restoration Act was 
unconstitutional (a position ultimately adopted by the U.S. Supreme 
Court),”” the court held that the Act met constitutional standards and that 
“Congress had the authority, under the Constitution, to create a compelling 
interest defense for the benefit of those whose free exercise rights would be 
burdened by a neutral federal law of general application.”” 

Because this was a sex discrimination claim, rather than a claim that the 
University had denied the plaintiff tenure on religious grounds, the 
University was not able to make use of Title VII’s exemption for religious 
organizations who use religion to make employment decisions. In the next 
case, however, the defendant university was able to mount such a defense, 
avoiding the need to use a constitutional defense such as that used in the 
Catholic University case. 

In Killinger v. Samford University,”* a professor of religion in the 
university's divinity school was removed from the divinity school teaching 
schedule because his views on theology differed from those of the school’s 
dean. Killinger filed a claim of religious discrimination under Title VII, and 
the university defended by citing Title VII’s exemption for religious 
employers.” Although the plaintiff argued that Samford University was a 
secular institution and thus not eligible for the exemption, the university 
demonstrated that it was closely affiliated with the Alabama Baptist State 
Convention, that its trustees were required to be Baptists, and that it 
required its students to attend chapel and other religious convocations. Had 
the claim been racial discrimination, said the court, the exemption would 
not have applied. 

On appeal, the U.S. Court of Appeals for the Eleventh Circuit affirmed the 
trial court’s ruling, but delved more deeply into the justifications for the 
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college’s claim of a Title VII exemption. The appellate court found it 
significant that the college received seven percent of its budget ($4 million) 
from the Baptist Convention. Furthermore, in addition to the factors cited 
by the trial court, the university required all faculty members who taught 
courses in religion to formally subscribe to a statement of adherence to 
Baptist doctrine; language in the faculty handbook and individual faculty 
contracts also requires this commitment and specifies that failure to abide 
by this commitment is grounds for termination. The court also noted that 
both the U.S. Department of Education and the Internal Revenue Service 
have recognized Samford as a religious educational institution. 

The appellate court then turned to another section of Title VII which 
applies to educational organizations “owned, supported, controlled, or — 
managed” by a religious organization.” Using the dictionary definition of 
“substantial,” the court determined that a four million dollar contribution 
to the university’s budget was “substantial,” and thus the university was “in 
substantial part” supported by the Baptist Convention. Having found the 
university to be exempt from religious discrimination claims under two 
sections of Title VII, the court commented: “We, as a federal court, must 
give disputes about what particulars should or should not be taught in 
theology schools a wide berth . . . such a construction allows us to avoid the 
First Amendment concerns which always tower over us when we face a case 
that is about religion.””” 


IV. AGE DISCRIMINATION 


Although most age discrimination claims against colleges in 1996 focused 
upon factfinding rather than the creation of new or extended legal 
principles (as is also the case for most of the race, gender, and religious 
discrimination cases decided in 1996), two federal appellate court opinions 
relevant to retirement programs and the benefits provided by those 
programs are of interest to scholars and practitioners. In Blistein v. St. John’s 
College,” the plaintiff, the “artist in residence” at St. John’s College for 
twenty years, decided to retire because the college was about to eliminate 
his position as part of a cost-saving strategy. Blistein’s retirement package 
included health benefits, tuition assistance for his children, four months of 
severance pay, medical benefits for his dependent children, and art studio 
space. He signed a resignation letter in return for the college’s written 
promise that it would provide these benefits. 





76. Section 703(e)(2) of Title VII provides: “[I]t shall not be an unlawful employment 
practice for a school, college, university, or other educational institution or institution of 
learning to hire and employ employees of a particular religion if such a school, college, 
university, or in other educational institution or institution of learning is, in whole or 
substantial part, owned, supported, controlled, or managed by a particuiar religion or by a 
particular religious corporation, association, or society ....” 42 U.S.C. § 2000e-2(e). 

77. Killinger, 113 F.3d at 201. 

78. 74 F.3d 1459 (4th Cir. 1998). 
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Several months after entering this agreement and accepting his benefits, 
Blistein filed a claim under the federal Age Discrimination in Employment 
Act. The college countered with a breach of contract claim. 

The trial court granted the college’s motion for summary judgment, 
finding no evidence that the college’s retirement offer was a pretext for age 
discrimination. The appellate court affirmed the trial court’s finding of 
facts, and also determined that Blistein had waived his right to bring an age 
discrimination claim by signing a written waiver and by accepting the 
retirement benefits. Even though the court determined that the waiver 
signed by Blistein did not meet the requirements of the Older Workers 
Benefit Protection Act,” it ruled that Blistein had ratified his otherwise 
invalid agreement not to sue for age discrimination by accepting the 
retirement benefits. 

In Kalvinskas v. California Institute of Technology,” a research scientist 
with Parkinson’s Disease took a long-term disability leave and received 
payments under Cal Tech’s disability policy. When the plaintiff turned 65, 
Cal Tech offset his disability benefits by the amount he would have received 
in pension benefits had he retired at age 65. Since the retirement benefits 
were somewhat higher than the disability benefits, the result was that the 
plaintiff received no benefits. The plaintiff filed federal and state age 
discrimination claims, asserting that the offset policy in effect forced him 
to retire because of age. Although the trial court granted Cal Tech’s motion 
for summary judgment, the appellate court reversed. 

The plaintiffs claims required the court, in a case of first impression for 
the interpretation of provisions added to the federal Age Discrimination in 
Employment Act by the Older Workers Benefit Protection Act, to determine 
whether the offset policies violated the law. Two provisions of the ADEA 
were relevant: Section 4(f)(2), which forbids any action that would “require 
or permit the involuntary retirement of any individual,”” and Section 
4(1)(3)(B), which permits the offset of benefits in order to prevent “double 
dipping.”®’ Because the court ruled that the plaintiff was not “eligible” to 
receive retirement benefits until he actually retired, reducing his disability 
benefits to zero effectively forced him to retire, which violated Section 
4(f)(2). In response to Cal Tech’s argument that Section 4(1)(3)(B) permitted 
the offset, the court responded that, since the plaintiff was receiving no 
benefits at all, he could hardly be held to be double dipping, and thus the 





79. 104 Stat. 981 (1990). The provisions regarding waivers are codified at 29 U.S.C. § 
626(f)(1) (1994). 

80. 96 F.3d 1305 (9th Cir. 1996). 

81. 29 U.S.C. § 623(f)(2)(A) (1994). 

82. 29 U.S.C. § 623(1)(3) (1994), which reads: “It shall not be a violation of subsection (a), 
(b), (c), or (e) of this section solely because an employer provides a bona fide employee benefit 
plan or plans under which long-term disability benefits received by an individual are reduced 
by any pension benefits (other than those attributable to employee contributions) . . . for which 
an individual who has attained the later of age 62 or normal retirement age is eligible .” 
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“safe harbor” provision of Section 4(l)(3)(B) was inapplicable in this 
situation. 

Another federal appellate court ruling in an age discrimination claim 
provides some guidance to institutions defending against claims that 
negative employment decisions are tainted with discrimination. In Kuhn v. 
Ball State University,” an assistant professor of piano who retired at that 
rank at the age of 57 sued the university for its rejection of his repeated 
applications for promotion. His most recent promotion attempt, which was 
the subject of the discrimination claim, was rejected by his department’s 
Promotion and Tenure Committee on the grounds of inadequate teaching 
and service, and undistinguished performance as a pianist. The plaintiff 
argued that his performance had always been competent, and that this fact 
should be sufficient to justify promotion. The university, however, argued 
that its promotion standards had become more exacting in the twenty years 
since Kuhn had been hired, and the court agreed that, as long as these 
heightened standards were applied uniformly to candidates for promotion, 
they were not unlawful. 

As the faculty of U.S. colleges and universities age, we can expect a 
significant increase in the number of age discrimination claims, not only 
challenging promotion decisions, but salary and work assignment decisions 
as well. In Kuhn, the court noted that it would have allowed the university 
to provide institution-wide promotion data because the final promotion 
decision was made at the university level, rather than at the department 
level. The locus of decision making will be relevant, of course, to the type 
of comparative data that either party will be permitted to introduce as 
evidence. If workload decisions are made at the department level, for 
example, then the department faculty would be the appropriate cohort with 
which to compare a plaintiff. If, however, salary decisions are made at the 
institutional level, institution-wide data would be relevant to a plaintiff's 
claim, under the reasoning of Kuhn. 


CONCLUSION 


Despite the rather modest contribution made to jurisprudence by the 
1996 employment discrimination cases against colleges and universities, the 
landmark decision in Taxman may have implications for the future of 
affirmative action in employment. It is likely that 1998 will be a significant 
year for the development of employment discrimination law, and it is 
equally likely that colleges and universities will continue to be required to 
defend against these claims, most of which are unsuccessful for the faculty 
and staff plaintiffs. 





83. 78 F.3d 330 (7th Cir. 1996). 








DISABILITY DISCRIMINATION IN HIGHER 
EDUCATION: 1996 CASE LAW IN REVIEW 


BONNIE POITRAS TUCKER" 


INTRODUCTION 


The year 1996 saw no Supreme Court case law involving discrimination 
on the basis of disability in the context of postsecondary education. Several 
significant lower court cases were decided in 1996, however, dealing with 
a variety of topics. This article will explain briefly the significance of that 
1996 case law, and will follow one case, Nedder v. Rivier College,’ through 
its later, 1997, ruling.’ 


I. THE DEFINITION OF “DISABLED” 


Both Section 504 of the Rehabilitation Act* and the Americans with 
Disabilities Act* prohibit discrimination on the basis of disability. To 
qualify as a person with a disability under these laws, an individual must: 
(i) have a physical or mental impairment that substantially limits one or 
more of that individual’s major life activities; or (ii) have a record of such an 
impairment (e.g., an individual with a past history of cancer, heart disease 
or mental illness); or (iii) be regarded as having such an impairment (e.g., 
an individual disfigured by burns or one who has been misclassified as 
having a disability).° 

Several 1996 cases dealt with the question of what constitutes a disability 
under Section 504 and the ADA. 


A. Substantial Limitation of the Major Life Activity of Walking 


In Kelly v. Drexel University’ the Third Circuit ruled that a fired university 
employee who had a noticeable limp due to a degenerative hip disease was 





* Professor of Law, Arizona State University College of Law; B.S. Syracuse University 
1961; J.D. University of Colorado School of Law 1980. 

1. 944 F. Supp. 111 (D.N.H. 1996). 

2. Nedder v. Rivier College, 972 F. Supp. 81 (D.N.H. 1997). 

3. 29U.S.C. § 794 (1994). Section 504 prohibits discrimination on the basis of disability 
by any recipient of federal financial assistance. Thus, the majority of colleges and universities, 
which receive some form of federal financial assistance, are governed by Section 504. 

4. 42 U.S.C. §§ 12101-12213 (1994). The ADA prohibits discrimination on the basis of 
disability by employers (Title I), state and local government entities—including state and local 
colleges and universities (Title II), and places of public accommodation—including private 
colleges and universities (Title III). 

5. 42 U.S.C. § 12102(2) (1994) (ADA); 29 U.S.C. § 706(8)(B) (1994) (Section 504). 

6. 94 F.3d 102 (3d Cir. 1996). 
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not disabled within the meaning of Title I (the employment section) of the 
ADA.’ Summary judgement was thus granted in favor of the university. 

The issue in this case involved the question of whether Kelly’s 
acknowledged physical impairment—his hip disease and consequential 
limp—substantially limited any of his major life activities. Kelly claimed 
that his physical impairment substantially limited his major life activity of 
walking, as evidenced by the fact that: (i) he could not walk “more than a 
mile or so;”* (ii) he could not jog; and (iii) he had to pace himself and hold 
on to the handrail when he climbed stairs. Kelly’s doctor testified that Kelly 
“had great difficulty in walking around.”® Although agreeing that walking 
constitutes a major life activity, the university contended that Kelly was not 
substantially limited in the ability to walk. 

The regulations promulgated by the Equal Employment Opportunity 
Commission (EEOC) under ADA Title I specifically provide that walking 
constitutes a major life activity."° According to the EEOC, an individual is 
“substantially limited” in the ability to walk if he or she is either unable to 
walk, or is significantly “restricted as to the condition, manner or duration” 
under which the individual can walk when compared to the condition, 
manner or duration under which the average person can walk."’ An 
individual is not substantially limited in the ability to walk if his or her 
limitation “does not amount to a significant restriction when compared with 
the abilities of the average person.” The EEOC’s Title I Compliance 
Manual provides further guidance.” 

Following these guidelines, the Third Circuit held that Kelly was not 
substantially limited in his ability to walk since he had only “moderate 
difficulty” walking or climbing stairs.* The Third Circuit’s decision is in 
accord with other ADA Title I cases considering the issue of whether an 
individual was substantially limited in the major life activity of walking.” 





7. 42 U.S.C. §§ 12111-12117 (1994). 
8. 94 F.3d at 106. 
9. Id. 

10. 29 C.F.R. § 1630.2(i) (1997) (EEOC Title I regulation). See also 28 C.F.R. § 26.104 
(1997) (Department of Justice Title III regulation). 

11. 29C.F.R. § 1630.2(j) (1997). 

12. 4d. 

13. 2 EEOC COMPLIANCE MANUAL § 902, at 902-18 (1995) (stating, inter alia, that an 
individual whose permanent knee impairment allows him to walk for ten miles at a time 
without discomfort, but causes him to experience pain on the eleventh mile, is not substantially 
limited in his ability to walk because the average person could not walk eleven miles without 
experiencing discomfort). 

14. Kelly v. Drexel Univ. 94 F.3d 102, 107 (3d Cir. 1996). 

15. See, e.g., Stone v. Entergy Services, Inc., No. 94-2669, 1995 WL 368473 (E.D. La. June 
20, 1995) (holding that although the “plaintiff cannot walk briskly, and has some trouble 
climbing stairs,” his ability to walk was not substantially limited); Graver v. National Eng’g Co., 
No. 94-C-1228, 1995 WL 443944 (N.D. Ill. July 25, 1995) (finding that plaintiff who testified that 
he “walked with a pronounced limp and experienced significant pain while walking,” that he 
could not walk on grass or other non-level surfaces, and that he walked more slowly than he 
would have without his impairment, was not substantially limited in the ability to walk). 
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Kelly also argued that he was disabled within the meaning of the ADA by 
virtue of the fact that his supervisor at the university regarded Kelly as being 
substantially limited in his ability to walk." The Third Circuit rejected this 
claim, stating that “the mere fact that an employer is aware of an employee’s 
impairment is insufficient to demonstrate either that the employer regarded 
the employee as disabled or that the perception caused the adverse 
employment action.” Otherwise, reasoned the Third Circuit, any 
individual affected by an adverse employment action could establish a 
prima facie case of discrimination by simply showing that the employer 
knew that the employee’s disability (or race, gender or age) placed the 
employee in a protected class. 

In Nedder v. Rivier College* the court also considered, inter alia, the 
question of whether the plaintiff was substantially limited in the major life 
activity of walking. The issue in Nedder was whether a terminated college 
professor’s morbid obesity constituted a disability under ADA Title I. 
Nedder claimed that her physical impairment of morbid obesity 
substantially limited her major life activities of walking and working. The 
college conceded that Nedder’s morbid obesity was a physical impairment, 
and that walking and working are both major life activities. But the college 
claimed that Nedder’s obesity did not substantially limit either of those 
major life activities.’ 

With respect to the limitations on her ability to walk, Nedder testified 
that: (a) she could not walk 500 yards without becoming tired and 
breathless; (b) in 1993 she was unable to complete a convocation 
procession; (c) she was unable to participate fully in 1994 commencement 
exercises because she feared she would be unable to walk the distance 
required; and (d) she was unable to use her office during a two-week period 
in 1994 because she fell on an icy sidewalk outside the office, had difficulty 
getting up due to her weight, and feared similar incidents. Nedder also 
stated, however, that if she paced herself she could walk as far as necessary 
to carry out her daily tasks. And a co-worker of Nedder’s stated that he once 
saw Nedder walk several blocks on a hot and humid evening. 

In accord with the courts’ rulings in Kelly, Stone v. Entergy Services and 
Graver v. National Engineering, the Nedder court held that Nedder was not 
substantially limited in her ability to walk and granted summary judgement 
in favor of the college on that issue. The court concluded that although 
Nedder could not walk as swiftly as most other persons, her ability to walk 





. See supra note 5 and accompanying text. 

. 94 F.3d at 109. 

. 944 F. Supp. 111 (D.N.H. 1996). 

. The claimed limitation of Nedder’s ability to work is discussed infra Part (I)(B). 
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was only moderately impaired and thus did not rise to the level of a covered 
disability under the ADA.” 

The reasoning of the Kelly and Nedder courts is in accord with the current 
trend in which courts are acting conservatively in deciding whether an 
individual is disabled within the meaning of the ADA, in an apparent effort 
to put some reasonable limits on the number of cases to which the ADA 
applies. 


B. Substantial Limitation of the Major Life Activity of Working 


Both the ADA and Section 504 regulations list “working” as a major life 
activity.”*_ The EEOC has defined the term “substantially limits” with 
respect to the major life activity of working as: 


Significantly restricted in the ability to perform either a class of jobs 
or a broad range of jobs in various classes as compared to the average 
person having comparable training, skills and abilities. The inability 
to perform a single, particular job does not constitute a substantial 
limitation in the major life activity of working.” 


The EEOC suggests that the following factors be considered when deciding 
whether an individual is substantially limited in the major life activity of 


working: 


(A) the geographical area to which the individual has reasonable 
access; 

(B) . . . the number and types of jobs utilizing similar training, 
knowledge, skills or abilities, within that geographical area, from 
which the individual is also disqualified because of the impairment 
(class of jobs); and/or 

(C) . . . the number and types of other jobs not utilizing similar 
training, knowledge, skills or abilities, within that geographical area, 
from which the individual is also disqualified because of the 
impairment (broad range of jobs in various classes).”* 





20. 944 F. Supp. at 117. Ultimately, however, as discussed later in this article, Nedder 
prevailed on her claim that she was disabled within the meaning of the ADA because the 
College perceived her as being substantially limited in the ability to work. 

21. See 29 C.F.R. § 1630.2(i) (1997) (EEOC’s ADA Title I regulations); 28 C.F.R. § 36.104 
(1997) (Department of Justice’s ADA Title III regulations); 45 C.F.R. § 84.3(j)(2)(ii) (1997) 
(Section 504). 

22. 29 C.F.R. § 1630.2(j)(3)(i) (1997). 

23. 29C.F.R. § 1630.2(j)(ii) (1997). The EEOC considers the question of how to determine 
whether a particular individual has an impairment that substantially limits the major life 
activity of working to be an “especially complex area.” 56 Fed. Reg. 8578 (1991) (Proposed 
Regulations, Supplementary Information). For a comprehensive discussion of this issue see 
BONNIE POITRAS TUCKER & BRUCE A. GOLDSTEIN, LEGAL RIGHTS OF PERSONS WITH DISABILITIES: AN 
ANALYSIS OF FEDERAL LAW, ch. 21 (II)(B)(3) (1990 & Supps. 1991-97). 
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In Nedder v. Rivier™ the plaintiff also contended that her morbid obesity 
substantially limited her ability to work. The court held that Nedder had 
not shown that she was “significantly restricted in her ability to perform a 
broad class of jobs or a broad range of jobs in various classes as compared 
to the average person having comparable skills, training and abilities.”” 
Rather, Nedder stated that her weight had never interfered with her abilities 
to prepare for or teach classes, or to carry out most of her other employment 
duties. The court thus concluded that despite her morbid obesity Nedder 
“retained her ability to perform her work in general,”” and granted summary 
judgement in favor of the college on that issue. The court’s ruling is in 
accord with the multitude of ADA cases in which courts have declined to 
hold that plaintiffs were substantially limited in the major life activity of 
working.” 

Nedder also claimed, however, that even if her obesity did not 
substantially limit her ability to work she was still disabled within the 
meaning of the ADA because the college regarded her obesity as 
substantially limiting her ability to work.” Nedder cited statements made 
at a faculty meeting by Rivier’s president referring to the facts that students 
perceive an overweight professor as lacking discipline and as less 
intelligent, and that faculty members must set good examples for the 
students. Several faculty members testified they believed the president was 
referring to Nedder. Nedder also cited an instance in which Rivier’s Vice 
President of Academic Affairs encouraged Nedder to lose weight and said 
she would send Nedder an article discussing how students perceive 
overweight faculty members as less disciplined and less intelligent. The 
court concluded that a jury could infer from these statements that Rivier’s 
president and vice president perceived Nedder’s obesity as substantially 
limiting her ability to teach, and allowed the matter to be heard by a jury. 

On May 5, 1997 a jury found that Rivier violated the ADA when it failed 
to renew Nedder’s contract. The jury awarded Nedder $137,500 in back pay 
and damages. Subsequently, the district court ordered the college to pay 
Nedder the $137,500 and to reinstate Nedder as a professor.” The court 
ruled that Nedder was entitled to a “make whole” remedy, which included 
expeditious reinstatement as well as damages. 

Another 1996 case also involved the question of whether a university 
professor was substantially limited in her major life activity of working. In 
Mobley v. Board of Regents of the University System of Georgia” the plaintiff 





. 944 F. Supp. 111 (D.N.H. 1996); see supra note 18 and accompanying text. 
. 944 F. Supp. at 117 (quoting the EEOC’s ADA Title I regulations). 

. Id. at 118. 

. See TUCKER & GOLDSTEIN, supra note 23. 

. 42 U.S.C. § 12102(2)(A),(B),(C) (1994); 29 U.S.C. § 106(8)(B) (1994). 

. Nedder v. Rivier College, 972 F. Supp. 81 (D.N.H. 1997). 

. 924 F. Supp. 1179 (S.D. Ga. 1996). 
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professor had difficulty breathing due to the poor air quality in the building 
in which her office was located. After various disputes relating to Mobley’s 
attempts to have the university make accommodations for her breathing 
difficulties, Mobley filed suit claiming that the university created a hostile 
work environment in violation of the ADA. 

Mobley claimed that her respiratory ailment constituted a physical 
impairment that substantially limited her major life activities of breathing 
and working. The court assumed that Mobley had a physical impairment, 
and agreed that breathing and working are major life activities. But the 
court concluded that Mobley was not substantially limited in her ability to 
perform either of those activities. Mobley was not substantially limited in 
her ability to breathe, said the court, because the evidence did not show that 
she had problems breathing outside that one building. And the court 
concluded that Mobley was not substantially limited in her ability to work, 
because she was only restricted from working at one job in one location. 
With respect to the latter ruling, the court’s reasoning is in accord with the 
multitude of cases holding that “[t]he inability to perform a “single, 
particular job,’ . . . does not constitute a substantial limitation on the ability 
to work.”** 

Mobley also claimed that the university regarded her as having a physical 
impairment that substantially limited her ability to work. The court rejected 
Mobley’s argument that by making initial efforts to accommodate her 
breathing difficulties the university evidenced that it regarded Mobley as 
disabled. The court held that the university’s efforts to accommodate 
Mobley were simply interim measures pending receipt of sufficient 
information to determine the scope of Mobley’s alleged disability. Further, 
the court ruled that Mobley’s claim vitiated the policies behind the ADA 
because, if Mobley’s reasoning were accepted, an employer would refrain 
from taking preliminary steps to accommodate an employee due to fear that 
by showing concern for the employee the employer would be held to regard 
the employee as disabled. Accordingly, the court granted the university’s 
motion for summary judgment. 


C. Intercollegiate Sports as a Major Life Activity 


In Knapp v. Northwestern University” the Seventh Circuit addressed the 
question of whether the plaintiff was disabled within the meaning of 
Section 504. During his junior year in high school, Nicholas Knapp was 
offered—and accepted—a basketball scholarship at Northwestern. During 
his senior year of high school, Knapp suffered “sudden cardiac death” 
during a non-official basketball game. Doctors implanted an internal 
cardioverter-defibrillator into Knapp’s abdomen, which would automatically 





31. Id. at 1186 (citing 29 C.F.R. § 1630.2(j) (1996)). For a listing of dozens of cases applying 
the same reasoning, see TUCKER & GOLDSTEIN, supra note 23, ch. 4 n.92. 
32. 101 F.3d 473 (7th Cir. 1996), cert. denied, 117 S. Ct. 2454 (1997). 
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restart his heart in the event of another instance of cardiac death. Knapp 
did not play basketball during his senior year of high school, and 
Northwestern was fully aware of his medical condition. Nevertheless, 
Knapp was enrolled in Northwestern. The Northwestern basketball team’s 
head doctor ruled Knapp ineligible to play basketball due to his medical 
condition. Knapp claimed that Northwestern’s refusal to allow him to play 
basketball because of his heart condition violated Section 504. 

Northwestern filed a motion for summary judgement claiming, inter alia, 
that Knapp’s physical impairment—his heart condition—did not substanti- 
ally limit any of his major life activities. The district court ruled that Knapp 
was disabled under Section 504.** The district court ruled that the term 
“major life activity” should be looked at in the context of the individual 
plaintiffs life, rather than the life of the average person. Because basketball 
was an integral part of Knapp’s life, the district court concluded that playing 
basketball was one of Knapp’s major life activities. Additionally, the district 
court accepted Knapp’s reasoning that playing basketball was integrally 
related to his major life activity of learning;* that court ruled that if unable 
to play intercollegiate basketball Knapp’s education would be substantially 
limited. 

The Seventh Circuit reversed the district court’s opinion. First, the court 
of appeals ruled that “major life activity” must be looked at in the context 
of what constitutes a major life activity for the average person, as opposed 
to the specific plaintiff, and held that playing intercollegiate sports is not a 
major life activity of the average individual. Second, the court of appeals 
held that Knapp’s inability to play intercollegiate sports did not constitute 
a substantial limitation of his major life activity of learning. The Seventh 
Circuit stated that for an impairment to substantially limit the major life 
activity of learning it “must limit learning generally,” and that “[aJ]n 
impairment that interferes with an individual’s ability to perform a 
particular function, but does not significantly decrease that individual’s 
ability to obtain a satisfactory education otherwise, does not substantially 
limit the major life activity of learning.” 

The Seventh Circuit’s decision that the inability to play intercollegiate 
sports does not constitute a substantial limitation of the major life activity 
of learning is significant, in that it conflicts with at least two district court 
decision in other circuits. In Pahulu v. University of Kansas* the court held 
that intercollegiate football may constitute a major life activity in that 
athletics may be an important component of learning. And, in Sandison v. 





33. Knapp v. Northwestern Univ., 942 F. Supp. 1191 (N.D. Ill. 1995). 

34. “Learning” is expressly listed as a major life activity under the regulations promulgated 
pursuant to both Section 504 and the ADA. See, e.g., 45 C.F.R. § 84.3(j)(2)(ii) (1997) (Section 
504); 29 C.F.R. § 1630.2(i) (1997) (ADA Title I); 28 C.F.R. § 36.164 (1997) (ADA Title III). 

35. Knapp, 101 F.3d at 481 (citation omitted). 

36. 897 F. Supp. 1387 (D. Kan. 1995). 
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Michigan High School Athletic Association, Inc.,*’ the court held that 
participation on cross-country and track teams was an important and 
integral part of education and thus constituted a major life activity. 


II. OTHERWISE QUALIFIED: ADMISSIONS/RETENTION 


Section 504 and the ADA only prohibit discrimination against qualified 
individuals with disabilities—a term coined under Section 504 as 
“otherwise qualified.” To be qualified for a job, program or activity, an 
individual with a disability must be able to competently perform in the job, 
program or activity with or without the provision of reasonable accommoda- 
tions. Several 1996 cases considered the issue of whether individuals with 
disabilities were qualified to be students at postsecondary educational 
institutions, and could thus claim the protection of Section 504 and/or the 
ADA. 


A. Qualifications for Admissions 


In Betts v. Rector and Visitors of the University of Virginia® the plaintiff 
claimed that the University of Virginia violated ADA Title II and Section 
504 by denying him admission to its medical school. Betts had been 
accepted to the medical school on condition that he successfully complete 
the university's Medical Academic Advancement Post-Baccalaureate 
Program (MAAP). MAAP required that students maintain a minimum 2.75 
GPA per semester, receive no grade below a C, and meet requirements 
relating to satisfactory performance. After Betts received a 2.223 GPA and 
one D- grade the first semester of MAAP, he was diagnosed with a mild 
learning disability, and provided with double time to complete his second 
semester exams. The second semester of MAAP Betts’ GPA was 2.838, but 
his GPA for the entire year was 2.531—below the requisite 2.75. 
Accordingly, Betts’ offer of admission to the medical school was rescinded. 
Betts was offered an opportunity to enter medical school a year later 
providing he satisfied new criteria, but rejected that offer and sought 
injunctive relief ordering the university to immediately admit him to its 
medical school. 

Betts claimed that he was qualified to attend medical school, as shown 
by the GPA he received at MAAP the semester he was allowed double time 
to complete his exams. The court disagreed. The court held that Betts’ 
scores on the exams taken during that one semester were unlikely to serve 
as evidence that he was qualified to function in medical school with or 
without reasonable modifications. The court quoted Doe v. New York 
University” for the propositions that “[c]ourts are particularly ill-equipped 
to evaluate academic performance,” and that “considerable judicial 





37. 863 F. Supp. 483 (E.D. Mich. 1994), rev'd on other grounds, 64 F.3d 1026 (6th cir. 1995). 
38. 939 F. Supp. 461 (W.D. Va. 1996). 
39. 666 F.2d 761 (2d. Cir. 1981). 
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deference must be paid to the evaluation made by the institution itself, 
absent proof that its standards and its application of them serve no purpose 
other than to deny an education to handicapped persons.”” The court thus 
denied Betts’ request for injunctive relief. 

Betts also claimed that his procedural and substantive due process rights 
were violated by virtue of the university’s decision to deny him admission 
based on his failure to attain a minimum 2.75 GPA in the MAAP. The court 
held that the university’s decision was neither arbitrary and capricious nor 
such a substantial departure from accepted academic norms as to lack 
professional judgment. The court noted that “given the great responsibility 
shouldered by the medical profession, it should hardly surprise anyone— 
including plaintiff—that grades dangerously close to the C range are 
unacceptable.”** Further, the court noted that Betts’ grades were far below 
those of other MAAP participants, all of whom received GPA’s of 3.2 or 
better. 

The Betts case is in accord with numerous Department of Education 
(DOE) Office of Civil Rights and court decisions holding that postsecondary 
educational institutions do not have to lower academic standards to 
accommodate students with disabilities.** The Department of Justice issued 
a 1996 policy statement to the same effect.** 

Another 1996 case addressing the issue of whether an applicant or 
student with a disability was qualified for a postsecondary education 
program is Ohio Civil Rights Commission v. Case Western Reserve 
University.“ Cheryl Fisher was a junior at the university when she became 
blind. With the aid of lab assistants, readers, books on tape, and oral rather 
than written exams, she graduated cum Jaude with a B.S. in chemistry. 
After graduation she applied to the university’s medical school with the goal 
of becoming a psychiatrist. She was denied admission because she was 
blind. The Ohio Civil Rights Commission filed suit under an Ohio state law 
prohibiting discrimination on the basis of disability. 

Although this case was decided under state rather than federal law, it is 
significant because the court followed the reasoning of the United States 





40. Betts, 939 F. Supp. at 467 (quoting Doe, 666 F.2d at 775-76). 

41. Betts, 939 F. Supp. at 468. 

42. Two examples of OCR decisions include Washington and Lee University (VA), 5 Nat'l 
Disability L. Rep. (LRP Publications) 1 78 (OCR July 28, 1993) (holding law school not required 
to admit student with learning disabilities who lacked the requisite LSAT score and college 
GPA) and Emory University (GA), 5 Nat'l Disability L. Rep. (LRP Publications) 1 79 (OCR July 
13, 1993) (similar). For an example of a court decision following similar reasoning, see Murphy 
v. Franklin Pierce Law Center, 56 F.3d. 59 (1st Cir. 1995) (finding that law school lawfully 
dismissed a student with a visual impairment who failed to maintain the requisite GPA). 

43. See Patrick, 9 Nat’l Disability L. Rep. (LRP Publications) 1 315 (DOJ July 26, 1996) 
(stating that the ADA does not require law schools to lower their admission or performance 
standards, nor does it require law schools to discontinue the use of standardized tests in the 
admissions process). 

44. 666 N.E.2d 1376 (Ohio 1996). 
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Supreme Court in Southeastern Community College v. Davis,“ a Section 504 
case. In Davis, the Supreme Court held that a college did not violate Section 
504 by refusing to permit a deaf licensed practical nurse to enter its nursing 
program (to become a registered nurse). The Court held that, due to her 
deafness, Davis was not otherwise qualified for the program because she 
would require individual supervision in the clinical portion of the program, 
and thus the nursing school could only allow her to take academic courses. 
The Court held that Section 504 did not require the college to make such a 
fundamental alteration to its program. In Case Western the Ohio state court 
held that, as in Davis, Case Western was not required to make fundamental 
alterations to its program to accommodate Fisher. 

Case Western is also significant in that, like the Betts court, the Ohio state 
court followed Doe v. New York University in according great deference to 
the college’s administrative decisions, quoting the same statement in Doe 
cited by the Betts court. 

Of real significance of both Betts and Case Western is the reliance of both 
courts on the 1981 Doe case to follow a rigid academic deference standard 
—extending deference to administrative decisions whenever the college 
articulates a reasonable basis for its actions. Some more recent courts have 
been less willing to rubber stamp administrative decisions. In Wynne v. 
Tufts University School of Medicine,“ for example, the First Circuit examined 
the school’s internal processes to determine whether to defer to the school’s 
administrative decisions. The First Circuit held that academic deference 
would be appropriate when, as in Tufts, university officials considered the 
students’ requests in good faith and documented why it was felt necessary 
to reject them. The Wynne approach appears more in keeping with the 
spirit of the federal laws, in that it encourages postsecondary institutions to 
seriously review their academic standards to determine whether 
accommodations can and should be made for students with disabilities. In 
this regard, therefore, the courts’ decisions in Betts and Case Western seem 
to take a step backwards. 

Not all 1996 courts were willing to grant such considerable deference to 
the administrative decisions of university personnel, however. In Grantham 
v. Moffett,” Grantham, who is deaf, was an elementary education degree 
candidate at Southeastern Louisiana University (SLU). She was denied 
permission to substitute another course for a required music course. While 
preparing to take the music course, she was expelled from the university for 
the claimed reason that she was unqualified—in that she would not be able 
to teach phonics and singing, articulate words correctly, or detect some 
hazardous situations—such as a child choking. Grantham sued SLU under 
ADA Title II. A jury found that Grantham was qualified and that SLU 





45. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

46. 932 F.2d 19 (ist Cir. 1991). 

47. No. 93-4007, 1996 U.S. Dist. LEXIS 102 (E.D. La. Jan. 3, 1996) (involving attorneys’ fees 
and costs) and 101 F.3d 698 (5th Cir. 1996) (affirming jury’s award of damages). 
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violated ADA Title II by expelling her. The jury awarded Grantham 
$362,000 in damages; the Fifth Circuit affirmed the jury’s award. 


B. (Qualifications for Employment 


The 1996 case of Motzkin v. Trustees of Boston University considered the 
question of whether a university professor with depression was qualified to 
retain his position under Section 504. Professor Motzkin had violated the 
sexual harassment policy of his department—the liberal arts college of the 
university. Motzkin claimed that he was disabled because he suffered from 
a depressive disorder which, combined with prescribed medicine he had 
taken to heal his depression, lowered his inhibitions and impaired his 
judgment, which in turn caused him to take the actions at issue. The court 
held that Motzkin was not qualified to perform his job as a professor. 

Under both Section 504 and the ADA an employee is not qualified for the 
job if he is unable to perform the “essential functions” of the job with or 
without the provision of reasonable accommodations. The court ruled that 
by Motzkin’s own admissions, he was not qualified to teach. Motzkin’s 
attorney had acknowledged that Motzkin was not at the time qualified to 
teach, but could perform other tasks of a professor, such as research and 
writing; Motzkin’s expert had testified that Motzkin “has an impaired ability 
to recognize and conform his conduct to the boundaries that should separate 


a professor and his students.” The court ruled that since teaching was an 
essential function of a professor’s job, and there was no accommodation that 
would allow Motzkin to teach, he was not qualified for the job. 
Accordingly, the court dismissed Motzkin’s Section 504 claim.” 


C. Qualifications to Play Sports 


1. The Safety Defense 


In the previously discussed case of Knapp v. Northwestern University"'"— 
involving the basketball player who was not permitted to play basketball 
due to an incidence of sudden cardiac death—the court also discussed the 
otherwise qualified issue. In addition to ruling that Knapp was not disabled 
within the meaning of Section 504, the court ruled that even if Knapp was 
considered to have a covered disability under that Act he was not otherwise 
qualified to play basketball for Northwestern. 





48. 938 F. Supp. 983 (D. Mass. 1996). 

49. Id. at 993. 

50. Motzkin also filed suit under Title III of the ADA, which prohibits private universities 
from discriminating in programs or activities. Employment actions under the ADA, however, 
fall under Title I of the ADA, not Title II. Thus the court properly dismissed Motzkin’s ADA 
Title III claim. 


51. See supra notes 32-25 and accompanying text. 
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Under both Section 504 and the ADA an individual with a disability is 
not qualified for a postsecondary educational program or activity if his or 
her participation would pose a safety risk. Under Titles II and III of the 
ADA this safety defense applies if the individual’s participation would pose 
a direct threat to the health or safely of others.” 

Courts have unfortunately interpreted an analogous defense as applying 
under Section 504 when an individual with a disability would pose a direct 
threat to the health or safety of himself or herself, as well as to the health or 
safety of others. This author finds the latter position to be unduly 
patronizing, and to defeat the purpose of Section 504 by allowing program 
administrators to discriminate against people with disabilities under the 
guise of benevolent paternalism. 

In Knapp, the Seventh Circuit deferred to the determination of the 
University’s medical doctors that Knapp’s condition posed a significant risk 
of physical injury to Knapp himself if he were to play basketball. The 
Seventh Circuit found that there was substantial evidence upon which 
Northwestern could base its determination that this safety risk rendered 
Knapp unqualified to play basketball. The court of appeals declined, 
however, to decide whether the university had made a correct medical 
diagnosis, but held that under Section 504 it was only necessary that the 
court find substantial evidence supporting the university's decision. 


2. Meeting Minimum Academic Requirements as a Prerequisite to Playing 
Sports 


In two 1996 cases student athletes with learning disabilities claimed that 
National Collegiate Athletic Association (NCAA) requirements for eligibility 
to play college sports discriminated against students with learning 
disabilities in violation of the ADA. The NCAA rules required students to 
take 13 core courses and to earn a minimum GPA on a sliding scale between 
2.0-2.5, depending on standardized test scores. In Butler v. NCAA™ the court 
preliminarily enjoined the NCAA from declaring a student with learning 
disabilities—who had not fulfilled those requirements—ineligible to play 
football at the University of Washington. Although noting that Butler’s 
likelihood of proving the NCAA discrimination against him in violation of 
the ADA “may not be strong,” the court held that Butler would be 
irreparably harmed without a preliminary injunction because he would lose 
his scholarship and have to leave the college. 

In another 1996 case, Gander v. NCAA,” the court reached a contrary 
result. Gander, who had learning disabilities, was precluded from compeing 
on Michigan State University’s swim team as he had not met NCAA 





52. See 28 C.F.R. § 36.208(a) (1997) (DOJ Title III regulations); 28 C.F.R. Part 35, App. A 
at 436 (1992) (DOJ Title II regulations). 

53. See generally, TUCKER & GOLDSTEIN, supra note 23, chs. (III)(B) & 9({III)(C). 

54. C.A. No. 96-165D (W.D. Wash. 1996). 

55. No. 96 C6953, 1996 U.S. Dist. LEXIS 17368 (N.D. Ill., November 19, 1996). 





1997] DISABILITY DISCRIMINATION CASES 255 


eligibility requirements. The court recognized that to comply with the 
ADA’s reasonable accommodation requirements, the NCAA may need to 
consider factors other than core course requirements when considering 
whether students with learning disabilities are eligible to play intercollgiate 
sports. The court found, however, that the NCAA provided Gander with the 
requisite individual consideration through its waiver application process, 
which allowed the university (as opposed to the student) to apply for a 
waiver from the eligibility requirements. Additionally, the court held that 
the requested accommodations sought by Gander—the substitution of 
remedial typing and computer courses for some core courses—would 
require fundamental alteration of the privilege of participating in 
intercollegiate football. Thus, although agreeing that Gander would most 
likely suffer irreparable harm by missing his freshman year of competition, 
the court denied Gander’s motion for a preliminary injunction. 

The Gander ruling is somewhat troubling, at least with respect to the 
holding that the waiver application process—in which Gander himself 
could not take part—satisfied the ADA’s requirement that Gander receive 
individual consideration of potential accommodations that could be made 
for his learning disabilities. The NCAA rule appears more like an 
impermissible blanket rule denying students with disabilities the 
individualized consideration required by the ADA. Subsequently, however, 
the NCAA has agreed to change its waiver rules. Under the agreement, 
students with disabilities will no longer be required to wait for their 
universities to challenge NCAA eligibility requirements, but may petition 
for waivers on their own behalf. 


III. REASONABLE ACCOMMODATIONS 


Under both Section 504 and the ADA, postsecondary educational 
institutions must provide reasonable accommodations for students, faculty 
and staff with disabilities. There is no magic formula for what constitutes 
such reasonable accommodations, although both federal laws provide 
illustrative examples. With respect to students, suggested accommodations 
include academic adjustments, modification or alteration of course 
examinations, and the provision of auxiliary aids such as interpreters for 
deaf students or readers for blind students.’ With respect to employment, 
the laws and regulations provide analogous suggestions, such as restructur- 
ing nonessential job functions or providing special equipment or auxiliary 
aids. In either case, an accommodation is not reasonable if it would 





56. See, e.g., LD Students May Initiate Waiver Under New NCAA Rule, ADA COMPLIANCE 
GUIDE, Dec. 1996, at 4-5. 

57. See, e.g., 34 C.F.R. § 104.44 (1997) (Section 504); 28 C.F.R. § 36.309(c) (1997) (ADA 
Title III). 

58. See, e.g., 42 U.S.C. § 12111(9)(A) & (B) (1994) 29 C.F.R. § 1630.2(0)(2) (1997) (ADA 
Title I and regulations); 45 C.F.R. § 84.12(b) (1997) and 29 C.F.R. § 32.3 (1997) (Section 504 
regulations). 
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impose an undue administrative or financial burden or hardship on the 
postsecondary institution, or if it would require a fundamental alteration of 
the institution’s program.” 

The federal laws contemplate that the individual with a disability and the 
postsecondary education institution will work together to determine what 
accommodations can be reasonably provided for the individual. Beck v. 
University of Wisconsin Board of Regents® dealt with the parties 
responsibilities to engage in this interactive process. 

Beck was a secretary to the Dean of Wisconsin’s Nursing School. She 
developed a series of illnesses and physical impairments, including 
depression. Her doctor wrote a letter to the university stating that Beck 
might require some accommodations to avoid recurrence of major 
depression. The university requested that Beck sign a medical release to 
allow the university to obtain her medical records for the purpose of 
determining what accommodations should be provided. Beck refused to 
sign the waiver, and communications relating to possible accommodations 
ceased. Beck later failed to respond to a letter from the university that she 
clarify the accommodations her doctor recommended. The Seventh Court 
affirmed the lower court’s grant of summary judgement in favor of the 
university on Beck’s ADA claim. The Seventh Circuit held that since Beck 
herself was responsible for the breakdown in the requisite interactive 
process to determine what, if any, reasonable accommodations could be 
provided Beck, the university could not be held liable for violating the ADA. 

In the previously discussed state law case of Ohio Civil Rights 
Commission v. Case Western Reserve University®' the court considered 
whether the university had an affirmative obligation to investigate 
technological advances that might allow a blind student to attend and 
complete medical school. The majority of the court found no such duty, for 
several reasons: (1) Cases holding that the federal government has an 
affirmative obligation to gather information about possible accommodations 
under Section 501 of the Rehabilitation Act® are distinguishable due to 
Section 501's “affirmative action language”—not present under Section 504; 
(2) Ohio law does not support the duty to investigate in all cases; and (3) 
The Association of American Medical Colleges (AAMC) require all 
candidates for medical school to have the ability to see; these guidelines 
support the denial of admissions to blind medical school applicants. 

In a well-reasoned dissent, Justice Resnick opined that the purpose and 
history of Section 504 dictate a duty on the part of the university to 
investigate potential accommodations that would allow the blind student 





59. See generally, TUCKER & GOLDSTEIN, supra note 23, ch.9 (III). 

60. 75 F.3d 1130 (7th Cir. 1996). 

61. See supra text accompanying note 44. 

62. 29 U.S.C. § 791 (1994). Section 501 prohibits the federal government from 
discriminating on the basis of disability, and imposes an affirmative action obligation on the 
federal government to hire people with disabilities. 
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to attend medical school. Justice Resnick cited numerous authorities 
indicating that people who are blind can succeed in medical school if 
proper accommodations are provided. 


IV. VOCATIONAL REHABILITATION SERVICES 


In Murdy v. Bureau of Blindness and Visual Services,** Murdy, who is 
blind, alleged that the Pennsylvania Department of Public Welfare violated 
the Rehabilitation Act of 1973™ by refusing to fund his undergraduate 
college education beyond eight semesters. The Department had agreed to 
fund Murdy’s educational expenses at the University of Pittsburgh— 
including tuition and special accommodations such as Brailled books and 
readers—in accord with the terms of an Individualized Written Rehabilita- 
tion Program. The Program specifically provided that the Department 
would fund Murdy’s education for only eight semesters (with an anticipated 
graduation date four years hence), and that Murdy would be responsible for 
paying for any further courses. Periodically during the course of the next 
four years the Department sent Murdy written (but not Brailled) notices that 
he was several credits behind those necessary to meet his scheduled 
graduation, and that he would have to complete those credits at his own 
expense. At the end of the four years Murdy lacked nine credits to graduate, 
and thus enrolled at the university for a ninth semester. The Department 
refused to pay for Murdy’s ninth semester expenses. 

An administrative hearing officer ruled in favor of the Department, and 
an appeals officer affirmed the hearing officer’s decision. Murdy thus filed 
a court action. The court held that the Department had acted rightfully in 
accord with the Program agreement, that Murdy had never complained that 
the written notices were inadequate since they were not in Braille, and that 
Murdy had been provided adequate due process rights to notice and an 
opportunity to be heard. Finally, the court ruled that the Department’s 
policy of funding only eight semesters of a student’s education did not 
constitute an impermissible blanket policy under the Rehabilitation Act, 
since the rule stated that it was subject to change in appropriate 
circumstances, such as in cases of acute health problems over which a 
student has no control. According to the court, Murdy’s claims that his 
need to complete college in nine rather than eight semesters arose due to 
difficulty obtaining textbooks and reader services, failure of his equipment, 
and academic trouble with math, did not rise to the level of an acute health 
problem; the court also found that Murdy’s failure to complete his degree in 
eight semesters was due to his academically demanding caseload, which did 
not provide reason to extend funding. 

In this case, Murdy sought to have the Department of Vocational 
Rehabilitation fund his tuition as well as the costs of necessary 





63. 677 A.2d 1280 (Pa. Commw. Ct. 1996). 
64. 29 U.S.C. §§ 701-796 (1994). 
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accommodations to allow him to perform at the university. Murdy could 
have required the university to pay for the accommodations (though not the 
tuition). Both the ADA and Section 504 require postsecondary educational 
institutions to provide reasonable accommodations to permit qualified 
students with disabilities to perform in their programs.” It has been held 
that colleges and universities cannot require students to obtain funding 
from vocational rehabilitation departments or other sources, nor can 
colleges and universities base payment for reasonable accommodations on 
student need.” Some state vocational rehabilitation agencies have 
consequently refused to fund the cost of auxiliary aids for students with 
disabilities (such as readers for blind students). Critics contend that such 
policies violate the Rehabilitation Act, since vocational rehabilitation 
agencies also have obligations to provide funding for necessary 
accommodations for college students with disabilities. The Department of 
Education’s Rehabilitation Services Administration hopes to publish a 
policy in the spring or summer of 1998 addressing this issue.” 


CONCLUSION 


The above 1996 cases all address significant issues dealing with disability 
law in the context of higher education. Note, however, that this article only 
addresses 1996 case law. 

Next year’s survey article will address 1997 case law. The author, 
however, would like to refer lawyers or scholars who seek immediate 
information about current case law dealing with disability discrimination 
in the context of postsecondary education to five particularly significant 
1997 cases: (1) Guckenberger v. Boston University;** Maczaczyi v. New 





65. See, e.g., 28 C.F.R. § 36.303 (1997) (ADA title III regulations); 28 C.F.R. § 36.160 (1997) 
(ADA Title II regulations); 34 C.F.R. § 104.44(d) (1997) (Section 504 regulations). 

66. See, e.g., United States v. Board of Trustees for Univ. of Ala., 908 F.2d 740 (11th Cir. 
1990); Patrick, 7 Nat’) Disability L. Rep. (LRP Publications) 1 470 (DOJ 1995) (advisory opinion); 
State University of New York, No. 02-92-210 (OCR 1993); St. Charles Community College (MO), 
1 Nat'l Disability L. Rep. (LRP Publications) 1 348 (OCR Mar. 22, 1991). 

67. See, e.g., SECTION 504 COMPLIANCE HANDBOOK, Aug. 1996, at 1-3 (noting that vocational 
rehabilitation agencies in Alaska, Colorado, the District of Columbia, Maryland, Minnesota and 
Nebraska have adopted such policies). 

68. Id. at 3. 

69. 957 F. Supp. 306 (D. Mass.) and 974 F. Supp. 106 (D. Mass. 1997). The Guckenberger 
cases are significant due primarily to the following rulings: (a) that a cause of action exists 
under ADA Title II and Section 504 for an educational institution’s creation of a hostile learning 
environment; (b) that documentation requirements mandating that students with learning 
disabilities be retested every three years and prohibiting evaluations by persons other than 
physicians and clinical or licensed psychologists violate the ADA and Section 504 because they 
are eligibility requirements that screen out or tend to screen out students with specific learning 
disabilities; (c) that the ADA and Section 504 do not require a university to modify degree 
requirements for students with learning disabilities by providing substitutions for courses the 
university determines are a fundamental part of its academic program; and (d) that a university 
has a duty under the ADA and Section 504 to consider whether a course substitution would 
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York;” Scott v. Western State University College of Law;”* Dubois v. Alderson- 
Broaddus College;” and Price v. National Board of Medical Examiners.” 





constitute a reasonable accommodation for a student with a learning disability as opposed to 
requiring substantial program alteration or lowering of academic standards. 

70. 956 F. Supp. 403 (W.D.N.Y. 1997). The court denied a motion for a preliminary 
injunction by a student with a panic disorder who sought to participate in a masters degree 
program via satellite hookup or telephone. The court held that the student’s exclusion from 
mandatory attendance requirements would impermissibly lower the college’s academic 
requirements. 

71. 10 Nat'l Disability L. Rep. (LRP Publications) 1 38 (9th Cir. Apr. 21, 1997). The court 
held that a university did not violate Section 504 of the ADA by dismissing a law student with 
learning disabilities who failed to maintain the requisite GPA, since: (a) the student was not 
otherwise qualified for the program; and (b) modification of the GPA requirement would require 
lowering of the law school’s academic requirements. 

72. 950 F. Supp. 754, (N.D. W. Va. 1997). The court reinforced the necessity of proper 
documentation of learning disabilities, and held that to permit a student with a learning 
disability to retake exams would be to impermissibly lower the academic requirements of the 
college. 

73. 966 F. Supp. 419 (S.D. W. Va. 1997). This case does not deal with postsecondary 
education per se, but has great relevance to postsecondary education settings. The court ruled 
that three medical students with Attention Deficit Hyperactivity Disorder and/or dyslexia were 
not entitled under the ADA to additional time and a separate room in which to take the U.S. 
Medical Licensing Examination. The court ruled that the students did not have a covered 
disability under the ADA, since their learning impairments did not substantially limit the major 
life activity of learning, as evidenced by the fact that all three students had performed above 
average in high school and college without any accommodations. 
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CONCLUSION 


A variation on an old adage states, “things aren’t like they used to be and 
never were.” The applicability of tax law to higher education is a subject 
to which the modified adage is apt. If there was ever a time when tax law 
was generally inapplicable to higher education, when higher education 
administrators and counsel could ignore the maddening and glorious detail 
of tax law, it is certainly not now and one would be hard pressed to prove 
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that such a time ever existed. Indeed, many of modern tax law’s 
prohibitions and allowances were motivated by or refined as a result of 
college and university functions occurring more than fifty years ago. The 
most famous example, of course, is New York University’s tax free operation 
of a pasta manufacturing company,’ which will be forever associated with 
the enactment of the unrelated business income tax’ and the prohibition 
against “feeder organizations.”* The “integral part” doctrine, which is so 
prominent in modern tax jurisprudence, was formulated in response to the 
operation of a bookstore by a public institution in Washington.* Hence, at 
least with regard to tax jurisprudence’s application to colleges and 
universities, history proves that the good old days probably never were. 

The small consolation in the modified adage is that the present is not all 
that different from the past. Which, in this context, is to say that the present 
is not as bad as we tend to believe with respect to tax oversight of college 
and university operations. Nowhere is this consolation more in need of 
repeating than within the ivy covered walls of academic health centers 
(sometimes referred to herein as “health centers”). In their efforts to adapt 
to the managed care environment, health center administrators and their 
counsel are having to become proficient or at least conversant in tax 
jurisprudence previously consulted on rare occasions. Administrators and 
counsel might rightly long for bygone days when they nurtured a healthy 
and blissful ignorance with respect to the tax code’s applicability to colleges 
and universities. But academic health center administrators are responding 
to changes in the business of health care with business strategies designed, 
like all business strategies, to obtain or maintain a stronger grasp on 
revenue. Revenue and the means by which it is obtained is the whole 
concern of tax law. In light of that reality, health center administrators 
necessarily invoke and must negotiate the requirements of tax law as part 
of their efforts to confront managed care. 

This article discusses and analyzes tax provisions applicable to operating 
strategies employed by academic health centers adapting to the managed 
care environment. The article begins by identifying the traditional 
characteristics of academic health centers and how those characteristics 





1. C.F. Mueller Co. v. Commissioner, 190 F.2d 120 (3d Cir. 1951). 


2. I.R.C. §§ 511-13 (1994). All references are made to the 1986 Tax Code as amended to 
date. 


3. LR.C. § 502 (1994). 

4. Squires v. Student Books, 191 F.2d 1018 (9th Cir. 1951). The “integral part” doctrine 
was most recently discussed in a case involving the Tax Court's denial of tax exempt status to 
a wholly-owned subsidiary created by the State University of New York. University Medical 
Resident Services, P.C. v. Commissioner, 71 T.C.M. (CCH) 3130 (1996). Other contemporary 
cases involving tax oversight of college and university operations include Bob Jones University 
v. United States, 461 U.S. 574, 103 S. Ct. 2017 (1983) (concerning the definition of the term 
“charitable”); John Marshall Law School v. United States, 81-2 USTC (CCH) 9 9514 (Ct. Cl. 1981) 
(concerning the prohibition against private inurement) and Jowa State University v. United 
States, 500 F.2d 508 (Ct. Cl. 1974) (concerning the unrelated business income tax). 
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conflict with the principles of managed care. The various operating 
strategies designed to resolve the conflicts, including primary care physician 
recruitment, primary care practice acquisitions, joint operating agreements, 
joint ventures and tax exempt health maintenance organizations, are then 
discussed in light of tax statutes and regulations, Internal Revenue Service 
(“the Service”) interpretations, and sparse but relevant case law. The article 
includes detailed references in an effort to provide as complete a resource 
as possible with regard to the tax consequences of past, present and future 
operating strategies adopted by academic health centers in the managed care 
environment. 


I. ACADEMIC HEALTH CENTERS AND MANAGED CARE 


To appreciate the emerging role of tax law in the operation of academic 
health centers, one must first understand traditional health center operating 
methods.’ Second, one must identify the principles of managed care which 
conflict with those operating methods.® It is the conflicts between the 





5. For purposes of this article, the term “academic health center” or “health center” means 
an institution which combines teaching of health care professionals with the conduct of 
biomedical research and clinical care. See Robert E. Mechanic & Allen Dobson, The Impact of 


Managed Care on Clinical Research: A Preliminary Investigation, 15 HEALTH AFF., Fall 1996 at 
72, 73. Most academic health centers are colleges or departments of degree granting institu- 
tions. See David Blumenthal and Gregg S. Meyer, The Future of The Academic Medical Center 
Under Health Care Reform, 329 NEW ENG. J. MED. 1812 (1993) [hereinafter Blumethal & Meyer, 
Future]. The teaching and clinical care aspects of academic health centers are sometimes 
undertaken at a private or public hospital not owned or controlled by the degree granting 
institution. Mark C. Rogers et al., Cultural and Organizational Implications of Academic 
Managed-Care Networks, 331 NEW ENG. J. MED. 1374, 1375 (1994). There are approximately 300 
major teaching hospitals in the United States. Arnold M. Epstein, U.S. Teaching Hospitals in 
the Evolving Health Care System, 273 J. AM. MED. ASS'’N. 1203 (1995). While this article attempts 
to identify common characteristics, it should be noted that academic health centers are more 
dissimilar than similar. David Blumenthal & Gregg S. Meyer, Academic Health Centers in a 
Changing Environment, 15 HEALTH AFF., Sum. 1996 at 211 [hereinafter Blumenthal & Meyer, 
Changing Environment] (“[Academic health center] leaders are fond of commenting that ‘when 
you've seen one academic health center, you’ve seen one academic health center.””). 

6. While the types of managed care organizations vary, the principles of managed care are 
generic and are identified below. See infra notes 27-49, and accompanying text. For now it is 
sufficient to define the acronyms by which managed care organizations are commonly 
identified. “HMO” means “health maintenance organization.” Traditionally, HMOs combined 
health care payers (insurers) and health care providers (physicians and nurses) under one 
authority. Jon Gabel, Ten Ways HMOs Have Changed During the 1990s, 16 HEALTH AFF., 
May-June 1997 at 134, 136. In traditional “staff-model” HMOs, physicians work solely for the 
insurer. Id. A “group-model” HMO involves an insurer which contracts with one or more 
group practices (e.g., a partnership or professional association) rather than individual 
physicians. Id. A variation of the traditional staff or group HMO, is known as the “IPA” or 
“PPO” HMO. Id. (discussing IPA’s); Gail A. Jensen et al., The New Dominance of Managed 
Care: Insurance Trends in the 1990s, 16 HEALTH AFF., Jan-Feb. 1997 at 125 (discussing PPOs). 
“IPA” means “individual physician association.” Gabel supra at 134. An IPA-model HMO 
involves an insurer contracting with an association of several different practitioners who 
provide health care for the insurer’s enrollees but who are not the insurer’s employees or 
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operating nature of health centers and the principles of managed care which 
threaten to deprive health centers of clinical revenues necessary to 
accomplish their academic missions.’ Health center administrators are fully 
cognizant of these conflicts and are employing a variety of strategies 
designed to prevent the very definite threat from becoming reality. Indeed, 
the idea that inaction will most likely lead to closure of health centers is not 
a radical or alarmist viewpoint.® The strategies employed or contemplated 
to date, however, implicate tax laws in ways which likewise cannot be 
ignored any more than the threat from managed care principles. Just as 
inaction can be fatal, ill-conceived action can be near fatal, at least from a 
tax standpoint.’ Thus, it is similarly necessary to isolate the methods 
utilized by health centers to reconcile their operational conflicts with 
managed care principles and then compare those methods with applicable 
tax requirements. 





members of a single group practice. Id. at 136-37. A “PPO” means “preferred provider 


organization” and is essentially another name for “IPA.” Id.; Jensen et al., supra at 127. The 
significant difference between traditional HMO’s and IPA’s/PPO’s is that in the latter 
organizations, enrollees have a greater choice of physicians since they are not limited to the 
insurer’s employees or a relatively few group practices. The newest managed care organization 
is the “POS,” or “point of service” organization. The POS-model HMOs are a form of IPA/PPO 
HMOs which, in addition to wide choices under the insurance plan, allow an enrollee to obtain 
health care from a physician other than those who have a formal agreement with the insurer 
(out-of-network physicians), provided the enrollee agrees to an increased co-payment. Howard 
L. Bailit, Market Strategies and the Growth of Managed Care in ACADEMIC HEALTH CENTERS IN THE 
MANAGED CARE ENVIRONMENT 3 (David Korn et al., eds., 1994). Other acronyms do not actually 
refer to combined insurance/provider organizations or networks, but to provider/provider 
organizations or networks. For example, “PHO” means “physician- or provider- hospital 
organization.” Id. at 5 (referring to “provider-hospital organization); Rogers et al., supra note 
5, at 1377 (referring to “physician-hospital organization”). Since 1993, enrollment in 
conventional insurance plans has decreased 12%, while enrollment has increased by 6% in 
HMO’s, 5% in PPO’s and 11% in POS’s. Jensen et al., supra at 126. 

7. Health center reliance on clinical revenues to finance biomedical research can be 
described as desperate according to the figures in one study. Between 1980 and 1994, the 
percentage of medical school funding attributable to clinical revenues rose from 22% to 47%. 
Mechanic & Dobson, supra note 5, at 78. Another study indicates, however, that between 1994 
and 1998, hospital revenues will decrease by 30% and revenues generated by specialists, such 
as those comprising health center staff, will also decrease by 30%. John K. Iglehart, Rapid 
Changes For Academic Medical Centers (Part 2), 332 NEW ENG. J. MED. 407 (1995) [hereinafter 
Iglehart, Part 2]. 

8. One health center administrator bluntly states that “some organizations will fail.” 
Epstein, supra note 5 at 1207. “In some markets, the possible downsizing, closure, or 
reorientation of local academic centers may be welcomed as part of the contraction of local 
health care systems and costs.” Blumenthal & Meyer, supra note 5, at 200-01. 


9. “Clearly, it is much easier to make deals than to make deals work.” Bailit, supra note 
6, at 5. 








1997] TAX EXEMPTION ISSUES 


A. Academic Health Centers—Traditional/Operational Methods 


The most common characteristic of health centers is the traditional health 
center mission statement. Health centers are similar to other nonprofit 
health care providers in that they dispense charity (i.e. free, or reduced cost) 
health care as part of normal operations. At least one estimate holds that 
health centers provide the great bulk of free health care available in the 
United States.” But providing free or uncompensated health care is not the 
primary mission of health centers. In addition, academic health centers 
pursue their primary, more expensive and certainly less income producing 
missions of training health care providers and conducting important 
biomedical research.” It is this primary mission which is most characteris- 
tic of academic health centers. 

A second identifying characteristic of health center operations is the 
heavy emphasis on specialized or “tertiary” care. Academic health centers 
typically lack large or even moderate numbers of primary care physicians 
and consequently suffer from an inability to provide primary care to the 
extent available elsewhere within the relevant market.” Instead, academic 
health care centers are “top-heavy” in specialized areas of treatment and 
therefore historically provide little or no primary care. This top heavy 
nature of health centers results in an almost total lack of what is referred to 
as “vertical integration”—the overall staffing and related administrative 
support necessary for a health center to offer a full range of health care 





10. Teaching hospitals provide approximately 44% of charity health care in the United 
States. Iglehart, supra note 7. 

11. See generally Blumenthal & Meyer, Changing Environment, supra note 5, at 200. 

12. “The clinical goals of the traditional academic center . . . focus on specialty and tertiary 
care." Rogers et al., supra note 5, at 1375. As of 1994, the University of Florida Health Science 
Center had a “faculty of 363 specialists, 239 of whom [had] lifetime contracts.” Warren E. Ross, 
Health Care Reform and Organizational Change in Academic Health Centers, in ACADEMIC 
HEALTH CENTERS IN THE MANAGED CARE ENVIRONMENT 15, 19 (David Korn et al., eds., 1994). 
Although the lack of primary care physicians is extreme in health centers, it is not exclusive to 
health centers: 

Since the mid 1980s, there has been increasing concern that we have begun to 
produce too many physicians and that the distribution is skewed too far towards 
specialty care. In 1960, 53% of our physician workforce was in primary care (defined 
as those practicing as general practitioners or in the specialties of family practice, 
general internal medicine, and general pediatrics); that proportion has steadily 
decreased and is now approximately 30% [citation omitted]. In the 1994 Association 
of Medical Colleges (AAMC) annual survey of the practice preferences of graduating 
medical students, only 23% indicated a preference for primary care practice. 
Epstein, supra note 5. For an interesting discussion of Congressional efforts to condition federal 
funding on the number of primary care physicians trained by health centers see John K. 
Iglehart, Rapid Changes for Academic Medical Centers (Part 1), 331 NEW ENG. J. MED. 1391, 1393 
(1994) (hereinafter Igelhart, Part I]. 
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without routine or excessive reliance on referrals or inpatient care.” 
Consequently, health centers limit treatment to patients with more 
complicated and expensive medical needs, involving a higher number of 
consultations and longer hospitalizations.** 

A third identifying characteristic involves the lack of internal treatment 
coordination within health centers. As part of their efforts to maintain 
expertise and implement new treatment methods, health center faculty 
physician necessarily maintain a certain degree of actual patient contact. 
Patient contact normally occurs through treatment vehicles known as 
faculty practice plans. Essentially, each department within a college of 
medicine, for example, might establish a separate corporation comprised of 
the faculty physicians within the individual departments. Sometimes 
referred to as “fiefdoms,”” faculty practice plans operate with a high degree 
of independence from the health center’s central administration. Thus, each 
department has its own policies with regard to fees and treatment 
procedures and those policies are not necessarily coordinated throughout 
the academic medical center. In this respect, health centers often resemble 
a collection of separate group practices which happen to occupy a single 
facility. 

Another characteristic common to health centers is the didactic method 
of daily operations. The imperative to teach or conduct research not only 
requires a sufficient supply of patients with certain symptoms, but longer 
and more controlled access to patients than would otherwise apply in the 
absence of a teaching or research mission.” As a result, health center 





13. “Vertical” and “horizontal” integration are terms emerging from the managed care 
environment and refer to the ability to provide a full range of medical care, either within a 
single organization in the case of vertical integration or through a network of affiliated 
organizations in the case of horizontal integration. See Bailit, supra note 6, at 5. 

14. Health centers attract a “sicker mix of patients because of their emphasis on tertiary 
care.” Peter D. Fox & Jeff Wasserman, Academic Medical Centers and Managed Care: Uneasy 
Partners, 12 HEALTH AFF., Spring 1993 at 85, 87. 

15. Faculty practice plans are organized by department and then further divided by 
subspecialty. The departments (and often the divisions or sections within them) 
operate independently of one another and are commonly labeled by the faculty .. . 
and administrators as “fiefdoms.” 

Id. at 89. See also Iglehart, Part 2, supra note 7, at 408. 

16. Medical education and research are unique in that the persons involved in such 
pursuits must ultimately have human specimens with which to work. Much of the 
research and training given by plaintiff is aimed at learning and teaching diagnostic 
techniques, and in order to do this, human tissue and specimens must be available 
with which to perform research and to carry on the teaching .... There is no way to 
properly train medical technicians other having them observe the work with 
problems they are to see in actual practice. 

Anateus Lineal 1948, Inc. v. United States, 366 F. Supp. 118, 127 (W.D. Ark. 1973). In this 
respect, patient access trends are particularly foreboding for health centers which are 
“predicated on inpatient-oriented subspecialty practices delivered at high cost.” Ross, supra 
note 12, at 16. Between 1988 and 1993, inpatient days decreased by 16% and 18% for the 
nonelderly and elderly populations, respectively. Gabel, supra note 6, at 142. By one estimate, 
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physicians and residents often engage in a treatment protocol or order 
longer hospitalization stays for teaching or research purposes.” 

The characteristics inherent in the academic health center mission, 
organizational structure and operating procedures lead also to certain 
characteristics of fee structure within health centers. Most importantly, 
treatment costs are generally higher at academic health centers than they are 
at nonacademic hospitals. Higher treatment costs result in part because 
of the didactic motivations for certain tests or treatments, but also from the 
specialized nature of care rendered by health center specialists, the desire 
to remain on the cutting edge with regard to new and expensive medical 
technology advances, and the overall need to conduct research.” 

What is sometimes referred to as the “Dean’s tax”” exemplifies the 
reasons for higher treatment costs within health centers. As noted above, 
health care in academic health centers is most often delivered via faculty 
practice plans. The revenues generated through faculty practice plans,” 
though, are not intended merely to cover the cost of the particular treatment 





hospital inpatient days will decrease by 24% between 1994 and 1998, while physician visits 
will increase by only 3% during the same period. See Iglehart, Part 2, supra note 7, at 408. At 
Duke University, hospital inpatient days decreased by 15% to 20% between 1992 and 1994. 
Rogers et al., supra note 5, at 1376. Johns Hopkins University Hospital noted a 14.4% decrease 
in inpatient days between 1984 and 1994. Mechanic & Dobson, supra note 5, at 81. The 
University of Pennsylvania experienced a 4.2% increase and the University Hospital in 
Portland, Oregon experienced a 5.8% increase. Id. Over the same period, the University of 
Washington (St. Louis) Medical Center experienced a 12.8% decrease, the University of 
Minnesota Hospital experienced a 33.1% decrease, the Medical Center at the University of 
California, San Francisco experienced a 30% decrease and the Stanford University Hospital 
experienced a 22% decrease. Id. Nationwide, hospital occupancy rates are approximately 60%. 
Epstein, supra note 5, at 1205. 

17. See Fox & Wasserman, supra note 14, at 85-86. (“Residents are commonly believed to 
order tests or keep patients in treatment longer for didactic purposes. The extent to which the 
additional services are integral to the training process or simply reflect long-ingrained habits 
is difficult to measure.”). 

18. A study of seven health centers—the University of California-San Diego, the University 
of California-San Francisco, the Washington (St. Louis) University, the University of Chicago, 
West Virginia University, Columbia University, and Brigham and Women’s Hospital (affiliated 
with Harvard University)—found that inpatient treatment costs were 15% to 35% higher than 
similar costs at community hospitals. Blumenthal & Meyer, Changing Environment, supra note 
5, at 200-01. Another study determined that teaching hospital costs, on average, are 20% higher 
than costs at nonteaching hospitals, “with costs at major teaching hospitals approximately 45% 
higher than nonteaching hospitals.” Epstein, supra note 5, at 1203. 

19. The high cost of [academic medical centers] reflects their mission and culture. 
Because of their research and teaching roles, [academic medical centers] often 
epitomize the “technological imperative:” the desire to use all available technology. 
Much new technology is developed and tested in [academic medical centers]. What 
might to some be expensive, marginally useful, or partially developed technologies, 
may to the [academic medical center] faculty member be scientific progress. 

Blumenthal & Meyer, Changing Environment, supra note 5, at 85. 

20. Iglehart, Part 2, supra note 7, at 408. 

21. In 1992, total revenues earned by faculty practice plans were approximately $8.3 
billion. Iglehart, Part 1, supra note 12, at 1394. 
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rendered. Instead, the revenues are typically devoted to several endeavors 
which collectively increase costs to the patient or insurance carrier. 
Revenues are used first to cover the direct costs of care.” In addition 
revenues are devoted to departmental operating costs, which themselves 
might be redundant with respect to a neighboring department.” A separate 
portion—the “Dean’s tax’—is paid to the health center’s central 
administration for college-wide use.** In some academic medical centers, 
a portion of a particular faculty practice plan’s revenue might also be used 
to “cross-subsidize” a department or undertaking which does not generate 
sufficient revenue to be self-sufficient, but which is nevertheless considered 
important to the college as a whole.” Finally, a portion of the departmental 
revenues are used to supplement the compensation paid to faculty 
physicians within the department.” All of the endeavors which the 
academic health care fee must support naturally result in higher costs to the 
patient and his or her insurance provider than would otherwise apply in a 
non-academic setting. 


B. Managed Care Principles 


From an economic, bottom-line viewpoint, the typical characteristics of 
academic health centers could fairly be labeled “inefficient” and thus make 
academic health centers quite unattractive to managed care organizations. 
The primary mission of training health care providers and conducting 
research increases operating costs without immediate financial benefit and 
thus is not readily supported by managed care organizations. In addition, 
managed care relies heavily on primary care physicians, while health center 
faculty/physicians are almost entirely comprised of specialists. Finally, 
health centers traditionally nurture autonomous, professional faculty/ 
physician judgment and inquisitiveness without regard to the bottom line 
cost concerns which are the hallmark of managed care.”” Indeed, traditional 





22. Fox & Wasserman, supra note 14, at 89. 

23. Id. For an interesting discussion of the uses of revenues generated by the University 
of Maryland Faculty Practice Plan prior to 1981 see University of Maryland Physicians v. 
Commissioner, 74 T.C.M. (CCH) 732, 734-35 (1981). 

24. The “deans tax” is normally between 5% and 20% of total practice plan revenues. Id. 
See also Iglehart, Part 2, supra note 7, at 408. 

25. Inthe 1992-93 academic year “more than $800 million in faculty practice plan revenues 
were used to support research.” Mechanic & Dobson, supra note 5, at 78. By 1994, faculty 
practice plan revenues accounted for 33.3% of medical school funding nationwide. Id. Some 
health centers require that each department be self-sufficient. Fox & Wasserman, supra note 
14, at 85, 89. 

26. Fox & Wasserman, supra note 14, at 85, 89. 

27. The great latitudes granted faculty and programs in most medical centers is an 
essential component of the contract between faculty and institution, one in which a 
faculty member donates a significant portion of annual earnings to the institution for 
the opportunity to pursue diverse interests related to discovery, education, and 
pursuits of national stature within the specialty. 

Ross, supra note 12, at 17. 
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faculty practice plans represent the antithesis of managed care’s push for 
vertical or horizontal integration.“ Since managed care principles 
increasingly control the flow of health care revenues,” health center 
administrators cannot just ignore the business judgments which label their 
operations inefficient. They must instead modify or change the characteris- 
tics which those in control of health care revenue streams consider 
inefficient. 

There are various definitions of “managed care,” but the term essentially 
refers to an amoral” economic approach to health care delivery whereby the 
cost of a particular treatment, referral, test, or hospital stay is given nearly 
equal importance to an individual physician’s opinion regarding the 
necessity or advisability of that particular treatment, referral, test, or 
hospital stay.** That is, because of cost control demands imposed by health 





28. See supra note 15. 
29. In 1988 managed care organizations enrolled 29% of workers employed by private 
businesses. Lynn Etheredge et al., What is Driving Health System Change?, 15 HEALTH AFF., 
Winter 1996 at 93, 94. By 1995, the percentage had increased to 70 by one estimate and 73.5, 
by another. /Id.; Jensen et al., supra note 6, at 125. Likewise, Medicaid and Medicare, the major 
government insurance programs, are rapidly shifting to managed care. In 1983, managed care 
organizations enrolled only 3% of persons receiving Medicaid. Diane Rowland & Kristina 
Hanson, Medicaid: Moving to Managed Care, 15 HEALTH AFF. Fall 1996 at 150. Twelve years 
later, approximately 33% of Medicaid recipients were enrolled in managed care organizations. 
Id. Medicare recipients are also shifting to managed care, though not as rapidly. Although 
Medicare recipient enrollment in managed care organizations has increased by 40% per year 
since 1994, only 10% of Medicare recipients were enrolled in managed care organizations by 
1996. JoAnn Lamphere et al., The Surge In Medicare Managed Care: An Update, 16 HEALTH 
AFF., May-June 1997 at 127, 128. The percentage of Medicare recipients enrolled in managed 
care is expected to reach 34% by 2007. Id. Medicare reimbursements constitute the “single 
largest source of payment for medical education in the United States.” Kellyann Horger, 
Comment, Medicare Reimbursement to Provider University Hospitals for Graduate Medical 
Education Expenses in Light of Thomas Jefferson University v. Shalala, 23 J. C. & U. L. 133 
(1996). “Medicare direct payments account for twenty-nine percent of the total direct spending 
for graduate medical education.” Id. at 134. 
30. I use the term “amoral” guardedly since the term implies a lack of moral concern, which 
to some is tantamount to “immoral.” This article does not address the ethical implications of 
managed care. I would note, however, that a health care system which views the elevation of 
cost considerations to a near equal level with professional judgment as “immoral” is likely to 
be one in which costs eventually preclude a significant portion of the population from receiving 
health care. An editorial writer states, 
[m]edical decisions made without cost-benefit calculation could lead to needlessly 
high expenditures, jacking up premiums and forcing financially strapped families to 
drop their policies .... Americans do not like to hear that treatment of health 
problems that are not life-threatening must take account of costs. But if costs are not 
accounted for, premiums will soar and steer whatever resources are devoted to health 
care into secondary corners. 

When Health Care is Refused, N.Y. TIMES, May 24, 1997, at 18. 

31. Most definitions of managed care are functional, in the sense that they define managed 
care in terms of the intended result. One definition is “the willful and synergistic collusion of 
the business community and payers to bring down the costs of care by a fundamental 
restructuring of how it [health care] is delivered and financed.” Ross, supra note 12, at 16. 
Another definition is “any measure that, from the perspective of the purchaser of health care, 
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care consumers—government, employers, insurers, and patients—a 
physician must give as much thought to cost containment as he or she gives 
to substantive treatment decisions.” Thus, at least in theory, managed care 
principles do not allow a physician to undertake treatment activity merely 
out of an abundance of caution or to facilitate teaching or research. Instead, 
managed care principles inject a rather strict cost-benefit analysis into the 
health care delivery system to a greater extent than that which existed prior 
to the advent of managed care. 

A review of managed care implementation methods clarifies the problems 
facing health centers. Philosophically, managed care disdains traditional 
fee-for-service arrangements whereby an insurer pays the cost for each 
discrete treatment effort rendered by a physician, solely according to her 
own professional judgment and without cost constraint or responsibility.** 
Fee-for-service arrangements almost completely deprive insurers of the 
ability to apply bottom-line business judgments to treatment decisions.** 
And because the range of possible treatment efforts are limited only by that 





favorably affects the price of services, the site at which services are received, or their rate of 
use.” Fox & Wasserman, supra note 14, at 85. 

32. The most readily identifiable factor responsible for the emergence of managed care is 
the double-digit inflationary rate of health care premiums during the late ‘80s. During 1988 and 
1989, for example, health insurance premiums increased by approximately 20% each year. 
Gabel, supra note 6. The consumers of health care are not just patients, but all those who 
contribute to the ultimate health care purchase price—employees who contribute to monthly 
health insurance premiums, employers who also contribute, government which pays for 
Medicare and Medicaid, and insurers who pay the costs in excess of total premiums received 
under a conventional fee-for-service arrangement. Lynn Etheredge et al., supra note 29. 
Managed care is motivated by consumers’ demands to pay less for health care. Id. Thus, after 
managed care had taken hold, premiums increased by only 2.5% in 1995 and .5% in 1996. 
Gabel, supra note 6. Another study found that from 1994 to 1995 HMO premiums increased 
by only .9%, PPO premiums increased by 2.6%, POS premiums increased by 2.2% and 
conventional health plan premiums increased by 3.4%. Jensen et al., supra note 6. 

33. The characteristics of traditional fee-for-service arrangements most antithetical to 
managed care are a physician’s ability and authority to decide what care to render without 
administrative oversight, and a physician’s financial incentive to “overuse care” in the case of 
uncertainty. See David M. Eddy, Balancing Cost and Quality In Fee-For-Service Versus Managed 
Care, 16 HEALTH AFF., May-June 1997 at 162, 163. 

34. The Service defines “fee-for-service" as follows: 

Fee-For-Seryice—Under this arrangement, the physician is compensated based upon 
his or her charges or on a fee schedule establishing the fee per unit of professional 
service rendered .... A fee-for-service arrangement generally gives the hospital [or 
insurance carrier] little control over the physician’s compensation. 

Internal Revenue Service, Announcement 92-83, 1922-22 I.R.B. 59 (Hospital Audit Guidelines). 
The Service uses the term “per unit fee,” in reference to tax exempt bond financing restrictions: 
Per-unit fee means a fee based on a unit of service provided specified in the contract 
or otherwise specifically determined by an independent third party, such as the 
administrator of the Medicare program, or the qualified user. For example, a stated 

dollar amount for each specified medical procedure performed. 
Rev. Rul. 97-13, 1997-5 I.R.B. 18. Note that neither definition imposes restric-tions or limits on 
the number of “units of services” which may be rendered. Thus, the service provider largely 
controls overall cost in a per-unit or fee-for-service arrangement. 
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which is considered “experimental,”* the insurer’s financial well-being is 
essentially placed in the hands of health care providers who have the most 
to gain by moderate or near-excessive inefficiency in treatment. To regain 
or maintain final control over financial well-being, managed care prefers 
capitation arrangements whereby an insurer pays a single fee for each 
covered individual, regardless of the number and types of treatment 
rendered.” The risk of economic loss resulting from the economically 
inefficient health care—health care costs in excess of total premium—is 
thus shifted to the health care provider and acts as a disincentive to 
referrals, specialty care, precautionary tests, and longer hospitalization.” 
These latter treatment procedures, though, constitute the staple of 
traditional health centers. Indeed, health center operations are structured 
in their traditional manner precisely because of the fee-for-service 
reimbursement model, which supports costs in excess of the immediate and 
absolutely necessary expense of patient treatment. Hence, managed care’s 
basic philosophy threatens health centers which adhere to the traditional 
methods of operation. . 
The business tools which managed care uses to implement philosophical 
and bottom-line control over health care are varied, but collectively referred 
to here as “utilization management.”® Utilization management refers to a 
variety of audit procedures used to control the cost of health care. The one 
factor common to utilization management, though, is its basic opposition to 


the traditional methods of health care delivery, especially the methods 
utilized by health centers. 

The most common tool for implementation of managed care principles 
is the primary health care provider, whether that provider be an individual 





35. “New treatments are categorized as experimental if there is not sufficient scientific 
evidence about their safety or efficacy in the treatment of a specific disease.” Mechanic & 
Dobson, supra note 5, at 74. 

36. The Internal Revenue Service defines a capitation fee as: 

a fixed periodic amount for each person for whom the service provider or the 
qualified user assumes the responsibility to provide all needed services for a specific 
period so long as the quantity and type of services actually provided to covered 
persons varies substantially. For example, a capitation fee includes a fixed dollar 
amount payable per month to a medical service provider for each member of a health 
maintenance organization plan for whom the provider agrees to provide all needed 
medical services for a specified period. A capitation fee may include a variable 
component of up to 20 percent of the total capitation fee designed to protect the 
service provider against risks such as catastrophic loss. 

Rev. Proc. 97-13, 1997-5 I.R.B. at 18. In a capitation arrangement, the total fee paid to the health 

care provider per individual essentially amounts to a preset budget, beyond which the provider 

cannot exceed except at his, her or its own expense. Iglehart, Part 1, supra note 12, at 1394. 

37. A 1994 study found that 35% of managed care organizations paid care providers via 
a capitation arrangement in 1989. Gabel, supra note 6, at 140. By 1994, the total had increased 
to 50%. 

38. See Arnold Milstein et al., Managing Utilization Management: A Purchaser's View, 16 
HEALTH AFF., May-June 1997 at 87; Mark J. Schlesinger et al., Medical Professionalism Under 
Managed Care: The Pros and Cons of Utilization Review, 16 HEALTH AFF., Jan-Feb. 1997 at 106. 
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physician or a vertically integrated health care organization. Also known 
as the “gatekeeper,” the primary care provider is responsible for the 
patient’s basic overall health needs and determines when, whether, and to 
what facility or physician a patient will be referred in the event the patient 
needs specialized care, hospitalization, or certain diagnostic services not 
available from the primary care provider. If the primary care physician or 
organization is paid a flat fee per patient and the flat fee covers all 
treatment, there is a natural incentive away from referrals, precautionary 
tests, or hospitalization.** 

A second managed care tool is the use of lower premiums to achieve 
control over greater patient volume and thereby gain bargaining leverage 
against health care providers. A managed care organization which has a 
significant number of enrollees is in a strong position from which to 
demand a capitation as opposed to a fee-for-service arrangement on the one 
hand, or failing a capitation arrangement, a discounted fee-for-service 
arrangement on the other.” Indeed, an organization which enrolls a large 
number of insureds (potential patients) by offering lower premiums has 
both the imperative and the market clout to negotiate a capitation or a 
discounted fee-for service arrangement. The imperative exists because the 
lower income (by way of decreased premiums) necessitates lower expenses 
(by way of lower hospital fees);** the clout exists because the lower 





39. Mechanic & Dobson, supra note 5, at 82. 

40. “Most HMOs require that patients receive a referral from a primary care gatekeeper 
before they can receive non-emergency specialty or hospital care.” Id. 

41. Id. The extent to which gatekeepers are financially influenced to withhold treatment 
can only be measured “via reasoning that unfolds in the distant reaches of physician’s conscious 
and unconscious thought processes.” Milstein, supra note 38, at 87-88. 

42. Two commentators suggest that 85% of health centers are located in areas with 
populations of 360,000 or more, and that such a population level represents the point at which 
managed care market penetration can be achieved. Blumenthal & Meyer, Future, supra note 5, 
at 1814. The rapidity with which managed care is overtaking the market is nothing short of 
astonishing. As of 1995, approximately 45% of the national workforce was enrolled in managed 
care organizations (20% HMOs, 20-25% PPOs). Epstein, supra note 5, at 1204. Selected data 
from various markets in which health centers operate illustrate the point. In Baltimore (Johns 
Hopkins University), managed care controls nearly 70% of the market. Robert E. Mechanic and 
Allen Dobson, The Impact of Managed Care on Clinical Research: A Preliminary Investigation, 
15 HEALTH AFr., Fall 1996 at 72, 76. In Minneapolis (University of Minnesota), managed care 
controls 78.5%. Id. In Philadelphia (University of Pennsylvania), managed care controls 49.4 
percent. Id. In Portland (Oregon Health Sciences University), the percentage is at least 63%. 
Id. In San Francisco (University of California, San Francisco), managed care controls 83.2%. 
Id. In Seattle, (University of Washington) managed care controls 60.8% of the market. Id. As 
of 1996, 36% of University of California-San Diego health center patients were enrolled in HMO 
plans. Blumenthal & Meyer, Changing Environment, supra note 5, at 203. Forty-nine percent 
of University of California, San Francisco patients, 19% of University of Chicago patients, 12% 
of West Virginia University patients, and 26% of Washington University (St. Louis) patients 
were HMO enrollees. Id. 

43. A survey of more than 2000 health insurers showed that single and family coverage 
premiums for managed care insurers were lower than premiums for non-managed care insurers. 
Jensen et al., supra note 6, at 130. The single coverage monthly premium averaged $175 for 
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premiums allow the managed care organization to deliver a larger patient 
revenue stream to the health care provider that can meet its capitation or 
discounted fee-for-service demand. Having obtained a favorable 
arrangement, the managed care organization remains in a strong position 
from which to influence the costs of treatment rendered by the contracted 
health care provider. When there is no single, large managed care insurer 
within a market, but several smaller ones which collectively enroll a large 
part of the relevant market’s patient base, the collective effect can be similar 
to that which might occur in a market dominated by a single managed care 
organization. 

A fourth cost control tool common to managed care is the clinical 
guideline. Essentially, these are standardized treatment procedures 
promulgated by national organizations which, if followed, determine the 
treatment protocol for identified ailments.“* Increasingly, managed care 
organizations are commissioning the articulation of clinical guidelines with 
the result that more and more treatment methods are subject to apparently 
objective administrative oversight and routinization.” Deviation from 
clinical guidelines, as might be most expected in a learning environment, 
is strongly discouraged because of the potential for increased costs.“ 

The final common tool employed by managed care is “utilization” or 
“concurrent” reviews. In essence, these are audit-type procedures by which 
managed care insurers review and question the necessity of treatments and 
hospitalizations ordered by a physician.*” Such reviews may include 
“precertification” of need prior to referral or hospitalization, as well as 
postcertification of treatment already rendered. A poor outcome may not 
necessarily result in payment denial® but will generally influence the 
managed care organization’s willingness to allow enrollees to utilize the 
care-giver in subsequent insurance years. 

The tools of managed care are not exclusively wielded by insurers, but by 
health care providers as well. In a pure capitation arrangement, the insurer 
has less motivation to utilize the tools because after paying the single rate, 
the insurer is no longer at risk for the financial consequences of inefficient 
health care delivery models. In such a situation, it is the health care 
provider who or which is at risk and who or which has the greatest 





conventional plans, $157 for HMOs, $174 for PPO’s and $172 for POS’. Id. The family coverage 


monthly premium was $440 for conventional plans, $411 for HMOs, $422 for PPOs, and $434 
for POS’. Id. 


44. Gabel, supra note 6, at 142-43. 
45. There were approximately 700 clinical guidelines in 1989 and over 1800 by 1997. Id. 
Seventy-five percent of managed care organizations use clinical guidelines. Id. 


46. Eighty-two percent of managed care organizations “encourage” providers to follow 
clinical guidelines. Id. 


47. See Schlesinger et al., supra note 38. 

48. A survey of 109 auditing firms used by insurers to conduct hospital utilization reviews 
found that 18 firms had payment denial rates of 1% or less, but 33 had denial rates of 10% or 
higher. Id. at 113. 





274 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 2 


motivation to implement managed care tools. Hence, a primary care 
provider with a high degree of vertical integration and internal cost control 
is in a stronger position from which to agree to a capitation or discounted 
fee-for-service arrangement in exchange for the increased patient revenue 
delivered by a managed care organization.” In a discounted fee-for-service 
arrangement, however, the insurer and the health care provider share the 
risk of inefficient health care delivery. The fees paid by the insurer are less 
than market rates in a traditional fee-for-service arrangement, so the health 
care provider is motivated to implement more efficient forms of health care 
delivery. Still, the insurer is obligated to pay for each discrete treatment 
covered by a discounted fee-for-service arrangement and thus has similar 
motivations to enforce efficient health care delivery. 


C. Conflicts Between Academic Health Centers and Managed Care 


Quite obviously, traditionally-operated academic health centers suffer 
severe disadvantages in a managed care environment regardless of who 
wields the managed care tools. As noted earlier, health centers generally 
specialize in tertiary care and thus lose access to patients and clinical 
revenues, first because they lack primary care faculty physicians to act as 
gatekeepers and second because those who do act as gatekeepers are 
discouraged from using the higher-costing, specialized services characteris- 
tic of academic health centers. Likewise, capitation arrangements seek the 
lowest cost for health care and thus do not support higher fees generally 
charged by health centers and used to cross-subsidize other endeavors such 
as teaching and research. The departmental fractionalization typically 
found in academic health centers as a result of separately-operated faculty 
practice plans encourages higher administrative costs which managed care 
insurers do not readily accept. Fractionalization also inhibits managed 
care’s ability to impose economic controls from a central location with easily 
defined responsibility and oversight.°° Treatments, tests, hospitalizations, 





49. The lack of vertical integration in traditional health centers puts health centers at a 
particular disadvantage in a managed care environment: 
The absence of a unified governance and management structure or singular income 
and expense plan for the institution has created mounting difficulties for medical 
schools .... The ascension of managed care has exacerbated the vulnerabilities of 
decentralized faculty practice plans. Integration across the practice is required for 
optimal cost effectiveness as well as empowerment of a single negotiating unit. 
Consolidation spreads the risks of a volatile market that can rapidly channel whole 
populations of patients. More importantly, integration of the practice is required if 
the group is to successfully accept risk in the capitated environment. This is because 
all members of the group must be subject to common utilization management 
oversight, the group must be able to deal with physicians who cannot practice cost 
effectively, and over time the group must be able to size and configure itself to meet 
the market demands. 
Ross, supra note 12, at 20-21. 
50. Id. 
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and referrals undertaken by academic health centers for teaching and 
research purposes, reflected in and subsidized by higher patient fees 
charged by health centers, are also not readily agreed to by managed care 
organizations. Finally, and not the least in importance, faculty physicians 
stereotypically maintain a level of contempt for any process which questions 
their academic judgment” or applies year-end, bottom line principles to 
their treatment/research endeavors.” All of these disadvantages result in 
less funding to support the primary teaching and research functions of 
academic health centers. 

Health center administrators are turning to a number of strategies 
designed to reduce the disadvantages imposed by managed care principles. 
In general, these strategies are intended to achieve vertical and/or horizontal 
integration. They include restructuring of faculty practice plans to achieve 
centralized control,** aggressive acquisitions of primary care physicians and 
primary care practices,“ joint ventures with for-profit health care 
providers,” joint operating agreements with other tax exempt health care 





51. “Contempt” seems to run both ways. One study reports “multiple references to 
‘academic arrogance’ and to ‘managed care organizations that only care about costs.”” Mechanic 
& Dobson, supra note 5, at 87. 
52. The aversion to bottom-line cost considerations is not only held by faculty physicians; 
it is also shared by the general public: 
Ever since the 1940's, when third-party payment cut the connection between 
demanding treatments and having to pay for them, people have latched on to the idea 
that costs should play no role in decisions about medical treatments. Today, there 
is a strong taboo against explicitly taking costs into account when determining the 
appropriate use of a treatment. 

Eddy, supra note 33, at 162. 

53. Some academic medical centers have already moved to create such entities, which are 
referred to as clinical service organizations and physician-hospital organizations, among other 
names. They are designed to integrate the activities of medical schools, faculty practice plans, 
and hospitals and to reduce the conflicts. The new organizations usually serve as the focal 
point for negotiating contracts with managed-care plans, and they become the recipients of all 
professional and hospital revenue from patient care. 

Iglehart, Part 2, supra note 7, at 409. The author lists the University of Florida, Johns 
Hopkins University, the University of Illinois, the University of Massachusetts, the University 
of Michigan, and the University of Minnesota as examples of institutions which have 
restructured their faculty practice plans. Id. For a detailed discussion of the restructured 
faculty practice plan at the University of Florida, see Ross, supra note 12, at 15. 

54. For example, in the early 1990's Duke University set out to increase by 100% the 
number of primary care physicians it employed. Rogers et al., supra note 5, at 1376. The 
University of Pennsylvania is another prominent institution engaged in primary care physician 
acquisitions. Mechanic & Dobson, supra note 5, at 83. See also Iglehart, Part 2, supra note 7, 
at 410 (discussing Penn’s need for 318 additional primary care physicians). 

55. Iglehart, Part 2, supra note 7, at 410 (discussing separate joint venture, wholly-owned 
HMO’s, and other arrangements involving a variety of universities, including Georgetown 
University, Duke, Johns Hopkins University, Northwestern University, University of 
Pennsylvania, Vanderbilt University, Emory University, Tulane University, University of 
Michigan, and the University of Chicago). For a discussion of preliminary efforts by the 
University of Missouri to find a for-profit joint venturer see J. Duncan Moore, Jr., University of 
Missouri to Partner with Tenet, 25 MODERN HEALTH CARE, Oct. 2, 1995 at 52. 
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providers, and the creation of tax exempt HMO’s.” Through these 
strategies, health center administrators hope to reduce overhead costs while 
expanding the range of health care services available from their facilities 
and thereby gain or assure access to the patient flow necessary to 
accomplish their academic missions. Many of these strategies are borrowed 
or copied from taxable and tax exempt non-academic health centers, and all 
involve measures which could threaten the tax exempt status of academic 
medical center revenues if not properly implemented; the methods 
implicate every basic provision of tax exempt law (except the limitations on 
political activity), including the prohibitions against private inurement, 
private benefit, and the taxation of unrelated business income.™ 





56. The University of Cincinnati entered into a joint operating agreement which is the 
subject of Pri. Ltr. Rul. 96-51-047 (Sept. 24, 1996). The joint operating agreement is discussed 
in detail in Section IV. See infra text accompanying notes 209-221. 

57. “Among the institutions that have started H.M.O.’s are the Universities of Arkansas, 
Iowa, Michigan, and Rochester; and George Washington, Vanderbilt, and Wake Forest 
Universities.” Katherine S. Mangan, To Protect Teaching Hospitals, Some Universities Start Their 
Own Health Maintenance Organizations, CHRON. HIGHER EDUC., July 3, 1997 at A33. The 
quoted article provides a good overview the of the managed care pressures which have led the 
University of Texas System to begin plans for its HMO. 

58. Unfortunately, space limitations do not allow for a complete discussion of issues 
relating to tax exempt financing. The following summary is designed to alert the reader of the 
need to consider the impact of managed care strategies on tax exempt bonds which may have 
been used to benefit a health center facility. 

Tax exempt bond restrictions are relevant if the proceeds from such bonds have been used 
to finance, reconstruct, or acquire property owned by a private or public health center involved 
in managed care arrangements. The restrictions are designed to prevent the proceeds of tax 
exempt bond financing from being used for a private benefit or in a manner which would 
constitute unfair competition for purposes of the unrelated business income tax provisions. 
Treas. Reg. § 1.141-2(a). 

Internal Revenue Code § 103 provides that the interest earned on certain bonds is excluded 
from gross income. The bonds to which the exclusion applies include state and local (i.e., 
“governmental”), and “qualified 501(c)(3)” bonds. I.R.C. § 103(c)(1) (relating to governmental 
bonds); I.R.C. § 141(e)(1)(g); L.R.C. § 145 (relating to qualified 501(c)(3) bonds. For the interest 
on such bonds to be tax exempt, property acquired from the proceeds of governmental or 
qualified 501(c)(3) bonds must be owned by a state or local governmental entity, or a 501(c)(3) 
organization. I.R.C. § 145(a)(1); I.R.C. § 150(b)(5); Treas. Reg. § 1.141-3(b)(2). A person or 
entity which does not possess legal title may nevertheless be treated as the “owner” if the 
person or entity possesses sufficient indicia of ownership, such as the right to control the use 
of, or access to a facility. Treas. Reg. § 1.141-3(b). Thus, for example, a group practice which 
leases a certain department within a financed health center is generally viewed as the owner 
of that department for purposes of the tax exempt bond financing rules even though the lease 
interest is less than fee simple. Id. 

A second requirement for tax exempt bonds is that no more than a de minimus amount of 
the bond proceeds may be used for “private business use.” In the case of governmental bonds, 
no more than 10% of the proceeds from the bond issue may be used for private benefit. I.R.C. 
§ 141(b)(1). In the case of qualified 501(c)(3) bonds, no more than 5% of the net proceeds may 
be so used. I.R.C. § 145(a)(2(B). Private business use is defined as access to bond proceeds by 
any person engaged in a trade or business other than a governmental or 501(c)(3) organization 
ie., a “nonqualified user.” 1.R.C. § 141(b)(6)(A); I.R.C. § 145(a)(2)(A); Treas. Reg. § 1.141-3. 
If an I.R.C. § 501(c)(3) organization gains access to the proceeds or a financed facility in a 
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II. TAX ENABLING AND ENFORCEMENT PROVISIONS 


The imperative underlying the various strategies employed by health 
center administrators is that revenues generated or saved through efforts to 
compete in the managed care environment should not be reduced by the 
burden of taxation. To avoid violating this imperative, health center 





manner which constitutes an unrelated trade or business, the organization is a nonqualified 
user with respect to the particular use. But access, per se, does not result in private business 
use. Access to bond proceeds or a financed facility constitutes private business use if that 
access results in a “special legal entitlement” or, in the absence of a special legal entitlement, 
a “special economic benefit” for a nonqualified user. Treas. Reg. § 141-3(b)(1). 

Managed care strategies must also account for restrictions relating to certain management 
contracts. A management contract is any agreement in which a nonqualified user provides 
services involving, or conducts a function of a tax exempt bond-financed facility. Rev. Proc. 
97-13, 1997-5 I.R.B. 18. Under such an arrangement, there is the possibility that tax exempt 
bond proceeds are used for a private trade or business. For example, an arrangement whereby 
a nonexempt group practice operates a health center’s outpatient clinic requires the provision 
of services involving the health center and is therefore a management contract if the health 
center was financed by tax exempt bond proceeds. Id. Treasury Regulation § 1.141-3(b)(4) 
indicates that whether a management contract results in private business use depends upon an 
analysis of the particular facts and circumstances. The regulation provides, however, that a 
management contract will normally result in private business use, if the contract “provides for 
compensation for services rendered with compensation based, in whole or in part, on a share 
of net profits from the operation” of a bond-financed facility. 

Revenue Procedure 97-13 identifies certain management contracts which do not result in 
private business use. The procedure reiterates that arrangements which transfer a share of net 
profits to a nonqualified user generally results in private business use. But the Revenue 
Procedure also identifies compensations methods which are not treated as based upon net 
profits. Variable compensation methods based upon gross or adjusted gross revenues are 
sometimes permissible, as are incentive compensation methods based upon increases or 
decreases in gross or adjusted gross revenues, or a decrease in expenses. The Revenue 
Procedure also allows for a variable compensation method based upon a specified amount for 
each discrete service rendered. Thus, for example, a compensation method determined by 
multiplying a fixed rate by the number of patients treated (i.e., a fee-for-service arrangement) 
would not be viewed as one based upon net revenues. 

The one important caveat to the permissible variable compensation methods is that if they 
are used too much, they become the functional equivalent of compensation based upon net 
profits, and thus result in impermissible private business use. Revenue Procedure 97-13 
determines the amount of allowable variability in compensation methods based upon the length 
of the contract or the expected useful life of the financed facility. The shorter the length of time, 
the more variability is allowed in the measure of compensation. In no event, however, does the 
Revenue Procedure allow the use of gross or adjusted gross revenues, or expenses, as a 
permanent method of compensation. Hence, any variability in the method by which a service 
provider is compensated—even one which the Service does not view as a distribution of net 
proceeds—will trigger close scrutiny of a management contract involving tax exempt bond 
financed facilities. 

When a managed care strategy cannot be implemented without violating the private benefit 
use restrictions with respect to an existing bond issuance, Treasury Regulation § 1.141-12 and 
Revenue Procedure 95-15, 1997-5 I.R.B. 21, provide procedures which must be followed to 
prevent violation of the bond covenants, i.e., the taxation of interest earned on the bonds to the 
bond holders. 
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administrators and counsel must correctly apply various enabling and 
enforcement provisions relating to tax exempt organizations. Internal 
Revenue Code (IRC) § 501(c)(3) is of primary importance. That provision 
identifies organizations entitled to tax exempt status. It also provides two 
related and relevant prohibitions applicable to the identified organizations; 
the first provision is a prohibition against “private inurement,” and the 
second is a prohibition against “private benefit.” Two enforcement 
mechanisms applicable to health centers in the managed care environment 
include the newly enacted “intermediate sanctions” contained in I.R.C. § 
4958 and the unrelated business income tax rules contained in I.R.C. § 511 
through I.R.C. § 513. This section provides a general overview of the 
provisions most applicable to health center strategies in the managed care 
environment. The provisions are analyzed in greater detail with respect to 
particular strategies discussed in Sections III. 


A. The Tax Exempt Purpose 


Identifying the mission of academic health centers and categorizing that 
mission within the terms of I.R.C. § 501(c)(3) effects the analysis of each of 
the other tax provisions relevant to the managed care strategies adopted by 
health centers. Thus, it is extremely important that the mission of academic 
health centers be placed within the proper context of the purposes 


enumerated by I.R.C. § 501(c)(3).°° While it is tempting and even 
convenient to view health centers solely within the jurisprudential 
precedents applicable to nonacademic tax exempt hospitals, doing so 
improperly limits the activities in which health centers may properly 
engage. Nonacademic tax exempt hospitals are tax favored for the laudable, 
but singular purpose of health care delivery and their legitimate activities 





59. Internal Revenue Code § 501(c)(3) provides exemption for: 
Corporations, and any community chest, fund, or foundation, organized and operated 
exclusively for religious, charitable, scientific, testing for public safety, literary, or 
educational purposes, or to foster national or international amateur sports 
competition (but only if no part of its activities involve the provision of athletic 
facilities or equipment), or for the prevention of cruelty to children or animals, no 
part of the net earnings of which inures to the benefit of any private shareholder or 
individual, no substantial part of the activities of which is carrying on propaganda, 
or otherwise attempting to influence legislation (except as otherwise provided in 
subsection (h)), and which does not participate in, or intervene in (including the 
publishing or distributing of statements), any political campaign on behalf of (or in 
opposition to) any candidate for public office. 
Of the approximate 1.5 million exempt organizations in the United States, 630,000 are classified 
under I.R.C. § 501(c)(3). Internal Revenue Service, Fact Sheet 97-7 (Feb. 1997). Hospitals and 
other healthcare providers comprise the largest single group of exempt organizations. James 
J]. McGovern, The IRS Compliance Program for Nonprofit Hospitals, 16 EXEMPT ORG. TAX REV. 201 
(1997). 
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are defined in light of that singular purpose.” So, for example, when 
determining whether an activity is “substantially related” for purposes of the 
unrelated business income tax, the activity is properly analyzed solely in 
terms of its importance to health care delivery.** Health centers, on the 
other hand, are tax favored because they train health care providers, 
conduct research and provide health care.” Thus, the determination of 
whether an activity is “substantially related” must be analyzed in terms of 
the activity’s importance to teaching, research (neither of which necessarily 
have immediate relevancy to health care delivery), as well as health care 
delivery. Analyzing health centers in the exact terms applicable to 
nonacademic tax exempt health centers would therefore distort the proper 
activities of health centers.” As will be shown with greater particularity in 





60. The requirements for obtaining I.R.C. § 501(c)(3) status for nonacademic health centers 
are stated in Revenue Ruling 69-545, 1969-2 C.B. 117. The primary analysis centers around the 
degree to which an organization provides health care to a sufficiently large segment of the 
community. Id. The conduct of research and training was mentioned secondarily in the ruling, 
as evidence that surplus funds did not result in private benefit. Id. Under Revenue Ruling 
69-545, the factors which resulted in tax exemption included: (1) operation of a full-time 
emergency room, (2) emergency room treatment made available to all persons in need without 
regard to ability to pay, (3) an independent board of trustees, (4) an open medical staff with 
privileges available to all qualified physicians consistent with the size and nature of the hospital 
facilities. Id. In Revenue Ruling 83-157, the Service ruled that under certain circumstances, 
the absence of an emergency room would not preclude qualification under I.R.C. § 501(c)(3). 
Rev. Rul. 83- 157, 1983-2-C.B. 94. In any event, the precedents most relevant to health care 
organizations are almost exclusively concerned with direct health care delivery as the measure 
of tax exempt status. See also Internal Revenue Service, Announcement 92-83, 1992-22 I.R.B. 
59 (Hospital Audit Guidelines). 
61. See infra notes 119 through 121 and accompanying text for the discussion of 
“substantially related” and the unrelated business income tax. 
62. That health centers are properly classified as charitable, educational, and scientific 
under I.R.C. § 501(c)(3) is not so much a disputed point as it is an overlooked point. In the few 
cases involving the qualification of academic health centers under I.R.C. § 501(c)(3), the parties 
essentially stipulated the point. See University of Mass. Med. Sch. Group Practice v. 
Commissioner, 74 T.C. 1299 (1980); B.H.W. Anesthesia Found. v. Commissioner, 72 T.C. 681 
(1979); University of Maryland, P.A. 41 T.C.M. (CCH) 732 (1981). A former IRS official recently 
admitted that the Service has been slow to recognize and respond to the characteristics 
pertaining to academic health centers: 
Faculty practice plans enjoy an especially tax-favored status under the Internal 
Revenue Code, despite taking a variety of organizational forms and the fact that 
physician members often dominate their governing boards. While the IRS must be 
considered a recent convert—recognizing exemption only after a string of 
embarrassing losses in court—it now appears to resolve community benefit and 
private benefit issues liberally in the faculty practice plan setting. This is based, in 
large part, on the distinctive aspects of these organizations stemming from their 
educational activities as well as their relationship to and governance by affiliated 
universities and medical schools. 

T.J. Sullivan, Tax-Exempt Clinics—Exemptions Again Available to Groups with a Charitable, 

Educational, or Research Focus, 15 EXEMPT ORG. TAX REV. 371, 373 (1996). 

63. Two other commentators briefly discuss the need to consider health centers under 
different constraints than would apply to nonacademic health care providers: 
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the sections which follow, identifying the mission of academic health 
centers in terms of I.R.C. § 501(c)(3) frees health centers of the limitations 
which are properly applicable to single purpose, nonacademic tax exempt 
hospitals, but which are inappropriate and counterproductive to 
multi-purpose academic health centers. 

Three of I.R.C. § 501(c)(3)’s eight tax exempt categories apply to academic 
health centers.“ The applicable categories are “charitable,” “educational,” 
and “scientific.” The term “charitable” is so broadly interpreted that it 


may include almost any legal endeavor engaged in for the improvement of 
humankind without regard to financial profit.” In particular, though, the 
term has been interpreted to include the provision of health care to a 
sufficiently large number of beneficiaries such that the entire community 
benefits.” For the most part, the term “educational” is also easily 
identified.” The tax regulations, provide that “education” relates to “the 
instruction or training of the individual” and the “instruction of the 





As stated by key IRS officials, the IRS is concerned about whether an IDS [Integrated 
Delivery System] is indistinguishable from a private medical practice, especially 
when the IDS entity’s formation was based largely on the acquisition of one or more 
such practices. Two key characteristics of a private medical practice are total 
physician control and payout of all or substantially all of the income to the physicians 
as compensation. In traditional faculty practice plans, even where there is total 
physician control as members or directors, a university or teaching hospital typically 
retains substantial control over the plan through extensive reserved powers. 
Physician compensation is often controlled by the policies of the university or 
teaching hospital, and the physicians earn significantly less compensation than in a 
private medical practice. Also, by paying the physicians at lower compensation 
levels, the faculty practice plan is able to reserve income to fund hospital medical 
departments and substantial and meaningful teaching and research. These 
distinguishing characteristics undoubtedly provide the basis for the IRS’ greater 
comfort level with faculty practice plans. 

Michael W. Peregrine and Bernadette M. Broccolo, New Limitations on Physician Participation 

in Corporate Governance, 65 TAX NOTES 121 (1994). 

64. See supra note 62. 

65. The other I.R.C. § 501(c)(3) classifications are religious, testing for public safety, 
literary, fostering of national or international sports competition, and the prevention of cruelty 
to children or animals. 

66. Treas. Reg. § 1.501(c)(3)-1. For an in-depth discussion of the term “charitable,” see 
Bruce R. Hopkins, THE LAW OF TAX EXEMPT ORGANIZATIONS 69-108 (6th ed. 1992). 

67. Rev. Rul. 69-545, 1969-2 C.B. 117. Sound Health Ass’n v. Commissioner, 71 T.C. 158 
(1978). 

68. See Treas. Reg. § 1.501(c)(3)-1(d)(3). It is harder to define the term in situations when 
an organization challenges conventional or contemporary mores. See e.g., Big Mama Rag, Inc. 
v. United States, 631 F.2d 1030 (D.C. Cir. 1980); National Alliance v. United States 710 F.2d 868 
(D.C. Cir. 1983). In Big Mama Rag, the Service refused to classify an organization as 
“educational” because the organization’s publications regarding the acceptability of homosexual 
lifestyles did not evince a “full and fair exposition of the pertinent facts as to permit an 
individual or the public to form an independent opinion or conclusion,” as required by 
Treasury Regulation 1.501(c)(3)-1(d)(3). 631 F.2d at 1032-33. The Court overruled the service 
and declared the regulation unconstitutionally vague. 631 F. 2d at 1039-40. 
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public.” Organizations which are presumptively engaged in educational 
activities include colleges or professional schools with a regular curriculum, 
faculty, student body, and place of instruction.” A “scientific” organization 
includes one which conducts research as part of the education of college or 
university students, as a step towards publication of information in a form 
available to interested persons, or in search of a cure for disease." The 
traditional academic health center fits neatly into all three of the categories 
discussed above, unlike the nonacademic tax exempt health care provider 
which normally achieves exempt status solely under the charitable 
classification. 

Whether an organization is actually operated for a purpose specified in 
I.R.C. § 501(c)(3) depends upon an analysis of the various activities in 
which the organization engages. The totality of activities must demonstrate 
that the organization is “primarily” engaged in activities designed to 
accomplish an exempt purpose.” If an organization engages in an 
unnecessary activity and that unnecessary activity comprises a substantial 
part of the organization’s total endeavors, the organization will not be 
entitled to tax exemption.”” Thus, exemption is determined as a practical 
matter by identifying an organization’s stated purposes within the structure 
of I.R.C. § 501(c)(3), isolating the various activities in which the 
organization engages, and then determining the extent to which the various 
activities further a nonexempt purpose. 


The importance of recognizing the tri-part basis of tax exemption for 
health centers under I.R.C. § 501(c)(3) is therefore apparent. Although 
academic health centers are borrowing managed care strategies employed 
by their nonacademic counterparts, the tax standards by which the 
propriety of those strategies are tested differ in the academic arena precisely 
because health centers claim exemption under the scientific and 
educational classification, in addition to the charitable classification.” 





69. Treas. Reg. § 1.501(c)(3)-1(d)(3)(i)(a)-(b). 

70. Treas. Reg. § 1.501(c)(3)-1(d)(3)(ii)(example 1). 

71. Treas. Reg. § 1.501(c)(3)-1(d)(5). 

72. Treas. Reg. § 1.501(c)(3)-1(c); B.S.W. Group v. Commissioner, 70 T.C. 352, 356-57 
(1978). 

73. Better Business Bureau v. United States, 326 U.S. 279, 66 S. Ct. 112 (1945). (“The 
presence of a single noneducational purpose, if substantial in nature, will destroy the 
exemption regardless of the number or importance of truly educational purposes.”). Id. at 283, 
112 S. Ct. at 114. 

74. In 1993, for example, the Service began to insist that no more than 20% of the 
governance board of certain exempt health care providers be comprised of physicians who also 
provide medical services on behalf of the organization. Peregrine & Broccolo, supra note 63; 
Gerald M. Griffith, Physician “Control” and Section 501(c)(3) Tax Exempt Status: When a 
Minority Interest Equals a Majority Interest, 10 EXEMPT ORG. TAX REV. 121 (1994). The idea is 
that control over the organization by persons with a financial interest in the corporation’s 
performance creates an impermissible potential for private inurement. Peregrine & Broccolo, 
supra note 63, at 122. But the 20% test is not applicable in the academic health center setting: 
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Thus, an analysis which concludes that a nonacademic health center is 
unable to obtain tax exempt status for a wholly-owned HMO insurer, 
because the capture of a certain portion of the health care market (via the 
HMO) is deemed unnecessary to the charitable purpose,” would not 
necessarily apply in the case of an academic health care center’s 
establishment of an HMO, because the capture of a portion of the health 
care markets (i.e., patients) can be objectively demonstrated as absolutely 
necessary to health centers’ educational or scientific purpose. Health care 
teaching and research require human subjects with real ailments.” The 
addition of the educational and scientific purpose of the academic health 
center requires that the tax analysis be broader than that which applies 
when the sole purpose is charitable health care delivery. 





A faculty practice plan, however, may have more opportunity than a PHO, MSO 
{Management Service Organization], or IDS [Integrated Delivery System] for 
acceptable outside checks and balances through the role of the dean or university 
administration generally. Faculty practice plans likely will be able to show far greater 
research activities than the typical clinic and also may be able to demonstrate a 
greater commitment to charity care. These indicia of community benefits, coupled 
with reasonable checks and balances on the compensation process, could serve to 
overcome the Service’s concerns on physician control for faculty practice plans... 
There are, of course, other requirements for exemption of faculty practice plans, such 
as appropriate controls to assure reasonableness of physician compensation. 
Griffith, supra at 125. 

75. In the Geisinger Health Plan line of cases, the Third Circuit Court of Appeals ruled that 
an IPA-model HMO did not qualify for tax exempt status because (1) it did not directly provide 
health services, and (2) its only purpose was to provide patients to its parent organization and 
that purpose was insufficient to obtain tax exempt status. Geisinger Health Plan v. 
Commissioner, 985 F.2d 1210 (3d Cir. 1993) (“GHP I”) affd, 30 F.3d 494 (3d Cir. 1994) (“GHP 
II”). See also Geisinger Health Plan v. Commissioner, 100 T.C. 394 (1993). GHP / is discussed 
in detail in Section III. See infra notes 238-41 and accompanying text. 

76. “Because those in charge of the medical school consider the opportunity for 

students to observe and assist in the actual treatment of patients a vital and necessary 
part of their medical education, the faculty members’ patient care activities at the 
hospital cannot be separated from their teaching function. While teaching patients 
in the university hospital, members of the [faculty practice plan] are generally 
accompanied by medical students, interns or residents, and are simultaneously 
instructing students and demonstrating techniques of patient care.” 

University of Mass. Med. Sch. Group Practice v. Commissioner, 74 T.C. 1299, 1301 (1980). 
Clinical instruction refers to teaching medical knowledge, skills, and procedures in 
the course of rendering medical care to patients. It includes the performance of 
medical services by faculty members in the presence of students and patient care by 
students under supervision. Clinical instruction is an indispensable primary 
component of training undergraduate and graduate students at the Medical School. 
With very few exceptions, all patients at the Hospital consent to being used as 
teaching examples. 

University of Md. Physicians, P.A. v. Commissioner, 41 T.C.M. (CCH) 732 (1981). 
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Internal Revenue Code § 502” exemplifies an important point regarding 
the method by which an organization may gain tax exemption under the 
eight classifications contained in I.R.C. § 501(c)(3). Internal Revenue Code 
§ 502 essentially prevents an organization from obtaining tax exempt status 
merely because it financially supports other organizations which provide 
one or more of the I.R.C. § 501(c)(3) services directly.” Thus, an 
organization which engages in a normal business activity but “feeds” all of 
its profits to other organizations which directly engage in one of the eight 
purposes listed in I.R.C. § 501(c)(3) is not engaging in an exempt activity.” 

Treasury Regulation 1.502-1(b) extends I.R.C. § 502 to preclude an 
organization from gaining tax exempt status solely by providing goods or 
services, as opposed to profits, exclusively to unrelated tax exempt 
organizations.” Thus, a publisher cannot obtain tax exempt status solely 
because it sells textbooks exclusively to academic health centers, even 





77. Internal Revenue Code § 502(a) provides: 

An organization operated for the primary purpose of carrying on a trade or business 
for profit shall not be exempt from taxation under section 501 on the grounds that all 
of its profits are payable to one or more organizations exempt from taxation under 
section 501. 

78. The organization described in C.F. Mueller Co. v. Commissioner, 190 F.2d 120 (3d Cir. 
1951), is the classic example of a “feeder organization.” 

79. For example, an organization which operates a beach resort and uses all profits for the 
relief of the poor and the care of children would be entitled to tax exempt status if not for I.R.C. 
§ 502. Roche's Beach, Inc. v. Commissioner, 96 F.2d 776 (2nd Cir. 1938). 

80. Treasury Regulation § 1.502-1(b) provides: 

(b) If a subsidiary organization of a tax exempt organization would itself be exempt 
on the ground that its activities are an integral part of the exempt activities of the 
parent organization, its exemption will not be lost because as a matter of accounting 
between two organizations, the subsidiary derives a profit from its dealings with its 
parent organization, for example, a subsidiary organization which is operated for the 
sole purpose of furnishing electric power used by its parent organization, a tax 
exempt educational organization, in carrying on its educational activities. However, 
the subsidiary organization is not exempt from tax if it is operated for the primary 
purpose of carrying on a trade or business which would be an unrelated trade or 
business (that is, unrelated to exempt activities) if regularly carried on by the parent 
organization. For example, if a subsidiary organization is operated primarily for the 
purpose of furnishing electric power to consumers other than its parent organization 
(and the parent’s tax exempt subsidiary organization), it is not exempt since such 
business would be an unrelated trade or business if regularly carried on by the parent 
organization. Similarly, if the organization is owned by several unrelated exempt 
organizations, and is operated for the purpose of furnishing electric power to each of 
them, it is not exempt since such business would be an unrelated trade or business 
if regularly carried on by any one of the tax exempt organizations. For purposes of 
this paragraph, organizations are related only if they consist of— 

(1) A parent organization and one or more of its subsidiary organizations; or 

(2) Subsidiary organizations having a common parent organization. An exempt 
organization is not related to another exempt organization merely because they both 
engage in the same type of exempt activities. 
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though doing so contributes to the health centers’ teaching purposes.” This 
conclusion does not apply, though, when an organization provides 
otherwise commercial goods and services solely to its parent organization, 
or to organizations controlled by the parent organization (sister 
corporations), provided the commercial goods and services further the 
parent’s exempt purpose.” If the publisher discussed above is owned by the 
health center and provides textbooks solely to its parent or sister 
organization, it may achieve tax exempt status.” In that instance, the 
activity is not viewed as a commercial, nonexempt enterprise because the 
purchasing and selling of textbooks is necessary to the parent’s exempt 
purpose and is deemed to occur within a single entity, notwithstanding the 
formal corporate separateness between the parties.” 

It is important to understand the limitation imposed by I.R.C. § 502 and 
Treasury Regulation 1.502-1(b). A primary necessity of managed care is the 
consolidation of services within a single health care system or network. By 
denying tax exempt status to an organization which supports unrelated, tax 
exempt organizations, but which does not directly engage in a charitable 
activity, I.R.C. § 502 prohibits some consolidation methods which might 
otherwise be adopted by health center administrators. Health center 
administrators, for example, are not completely free to enter into alliances 
with unrelated but similarly-oriented organizations which would likewise 
benefit from the consolidation of administrative tasks. The statute and 


regulation would deny tax exempt status to the resulting “consolidation” 
entity and thereby reduce the savings generated via the consolidation 
strategy. The recognition of this point allows health center administrators 
to plan alternative means of consolidation. 


B. Private Inurement and Private Benefit 


The extent to which a tax exempt organization benefits individuals or, 
put another way, fails to benefit the community at large is another concern 
relevant to health center administrators’ efforts to survive in a managed care 
environment. Regardless of the strategy used, the resulting transaction must 
further the community benefit embodied in the charitable, educational, and 
scientific purposes for which health centers are tax exempt. Internal 
Revenue Code § 501(c)(3) addresses this community benefit requirement in 





81. Although the Tax Court severely criticized the regulation, it ultimately upheld the 
regulation in Associated Hospital Services, Inc. v. Commissioner, 74 T.C. 213 (1980). 

82. Treas. Reg. § 1.502-1(b); Associated Hosp. Servs., Inc. v. Commissioner, 74 T.C. 213 
(1980). See also Rev. Rul. 54-305, 1954-2 C.B. 127. 

83. Treas. Reg. § 1.502-1(b); Squire v. Student Book Corp. 191 F.2d 1018 (9th Cir. 1951). 

84. Rev. Rul. 38-51, 1938-2 C.B. 166 (“What a corporation, exempt under [I.R.C. § 
501(c)(3)], may do directly without forfeiting its right to exemption, it may do through a 
corporation organized for that purpose, and . . . a corporation so organized and operated is 
entitled to exemption.”); see also Treas. Reg. § 1.502-1(b) (as amended in 1970). (“[E]xemption 
will not be lost because, as a matter of accounting between the two organizations, the subsidiary 
derives a profit from its dealing with its parent.”). 
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both an explicit and implicit manner. First, the provision contains an 
explicit statement that “net earnings” from a tax exempt organization may 
not “[inure] to the benefit of any private shareholder or individual.”® This 
prohibition is generally referred to as prohibiting “private inurement.” 
Second, the enabling classifications of I.R.C. § 501(c)(3) have been 
interpreted as requiring that the organization be operated for public rather 
than private benefit. This requirement is referred to as the prohibition 
against “private benefit.” Both prohibitions prevent an exempt organization 
from using its funds or assets other than in a manner which results in a 
community benefit. 

The private inurement prohibition is applicable only in a transaction 
involving a “private shareholder or individual.” The regulation states that 
the phrase refers to a person “having a personal and private interest in the 
activities of the organization.”® In actual practice, the phrase, “private 
shareholder or individual,” has been applied to person having legal or 
practical control over an organization’s funds or assets." For this reason, 
the private inurement prohibition is said to apply to transactions between 
the organization and “insiders.” Regardless of the term used, the 
prohibition is designed to insure that private interests do not displace 
public benefit. 

The difficulty with the private inurement prohibition is in determining 
when an organization is incurring a necessary expense or distributing “net 
earnings” to an insider. In general, “net earnings” refers to the excess 
remaining after an organization has used its funds or assets to obtain 
necessary goods and services—gross revenue minus necessary expense.” 
Identifying “necessary expense,” though, not only requires an objective 
determination of what the organization needs in light of its charitable 
purpose, but a subjective determination regarding how much the 





85. IR.C. § 501(c)(3). 

86. An organization is not organized or operated exclusively for [an exempt purpose] 
unless it serves a public rather than a private interest. Thus, to meet the requirement 
of this subdivision, it is necessary for an organization to establish that it is not 
organized or operated for the benefit of private interests such as designated 
individuals, the creator or his family, shareholders of the organization, or persons 
controlled, directly or indirectly by such private interests. 

Treas. Reg. § 1.501(c)(3)-1(d)(ii) (as amended in 1990). 

87. Internal Revenue Code § 501(c)(3); American Campaign Academy v. Commissioner, 
92 T.C. 1053 (1989). 

88. Treas. Reg. § 1.501(a)-1(c) (as amended in 1982). 

89. There are many cases which exemplify this principle. The educational and health care 
cases include: International Postgraduate Med. Found. v. Commissioner, 56 T.C.M. (CCH) 1140 
(1989); John Marshall Law Sch. v. United States, 81-2 U.S.T.C. (CCH) 1 9514 (Ct. Cl. 1981); 
Lowery Hosp. Ass’n v. Commissioner, 66 T.C. 850 (1976); Harding Hosp. Inc. v. United States, 
505 F.2d 1068 (6th Cir. 1974); Birmingham Bus. College v. Commissioner, 276 F.2d 476 (5th Cir. 
1960); Texas Trade Sch. v. Commissioner, 30 T.C. 642 (1958); affd, 272 F.2d 168 (5th Cir. 
1959); Horace Heidt Found. v. United States, 170 F. Supp. 634 (Ct. Cl. 1959). 

90. BRUCE R. HOPKINS, THE LAW OF TAX EXEMPT ORGANIZATIONS 291 (6th ed. 1992). 
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organization should pay for goods or services necessary to achieve the 
charitable purpose." For example, it may be objectively possible to 
determine that an educational institution needs to hire workers to achieve 
its charitable purpose and that paying workers therefore does not violate the 
prohibition against private inurement.” It is more difficult, however, to 
determine whether it is necessary to offer a salary measured in part by a 
percentage of revenues in order to attract a necessary worker.” The need for 
the worker's skills is apparent and objectively measurable, but whether the 
payment represents a necessary expense or a distribution of “net revenue” 
requires a more subjective evaluation. 

The private benefit prohibition is functionally related to the private 
inurement prohibition but can apply to both insiders and those without 
legal or practical control over an organization’s funds or assets, in other 
words, “outsiders."* The private benefit prohibition, however, is not 
exclusively concerned with discrete transactions between the organization 
and other parties, as is the prohibition against private inurement. Such 
discrete transactions are certainly prohibited by the private benefit 
prohibition.” Courts also find a violation of the private benefit prohibition 
when the number of persons benefited by an organization’s activities is 
limited by a barrier imposed by the organization itself, such as when an 
organization provides goods or services solely to those with an ability to pay 
a membership fee.” In that case, the facts support the conclusion that the 


organization is operated not for the community’s benefit in general, but 
solely for the benefit of those who can afford the goods or services. 

The various strategies employed by health center administrations 
generally involve transactions in which large sums of money or expensive 
assets are transferred between the academic health center and other parties, 
either individuals or taxable entities. In addition, the aggressive and 
fast-moving competition which characterizes the managed care environment 





91. See, e.g., Texas Trade Sch., 30 T.C. 642 (1958). 

92. See John Marshall Law Sch., 81-2 U.S.T.C. (CCH) 1 9514; Birmingham Bus. College, 276 
F.2d 476. 

93. Thus, in enacting I.R.C. § 4958 in 1996, Congress instructed the Treasury Department 
to clarify whether and to what extent a compensation arrangement based upon an exempt 
organization’s revenues results in private inurement. I.R.C. § 4958(c)(2) (Supp. 1996). Joint 
Committee on Taxation, GENERAL EXPLANATION OF TAX LEGISLATION ENACTED IN 104TH CONGRESS 
57 (1996) (hereinafter Joint Committee]. (“The Treasury Department is instructed to issue 
prompt guidance providing examples of revenue-sharing arrangements that violate the private 
inurement prohibition.”). For a discussion of revenue sharing as it relates to the private 
inurement prohibition see Darryll K. Jones, Intermediate Sanctions, Revenue Sharing and Too 
Many EO’s Anyway, 69 TAX NOTES 1529 (1995). 

94. American Campaign Academy v. Commissioner, 92 T.C. 1053 (1989). 

95. Id. 

96. Id. See also Geisinger Health Plan v. Commissioner, 985 F.2d 1210, 1218 (3d Cir. 1993) 
(holding that a precondition to the receipt of services or goods from an organization which is 
“self-imposed” by the organization, results in private benefit.); Baltimore Health & Welfare Fund 
v. Commissioner 69 T.C. 554 (1978) (limiting charitable services to union members only). 
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make it difficult to identify objectively a good or service as a “need,” and, if 
so identified, the value of that “need” as it relates to health centers’ 
charitable purposes. Thus, the private inurement and private benefit 
prohibitions are invariably implicated. The mandate for health centers, 
therefore, is to have and maintain the ability to prove that the transfer of 
funds or assets is justified in light of a needed good or service related to the 
exempt purposes and therefore violates neither the private inurement nor 
the private benefit prohibition. 


C. Intermediate Sanctions, Excess Benefit Transactions and Disqualified 
Persons 


The recent enactment of I.R.C. § 4958 increases the level of importance 
attaching to the prohibition against private inurement.” If properly applied, 
that provision will likely result in what is essentially a “safe harbor” with 
respect to the prohibition. The cost, though, for that safe harbor is the 
imposition of personal liability on insiders and organization managers” who 
participate in a transaction resulting in private inurement.” Thus, not only 
must health center administrators apply the private inurement requirement 
effectively in order to protect revenues from taxation, they must also do so 
to avoid personal tax liability. 

The potential safe harbor effect of I.R.C. § 4958 results from the adoption 
and statutory definition of the terms, “excess benefit transaction” and 
“disqualified person.” Respectively, those terms are synonymous with and 
remove a degree of subjectivity from the terms “net earnings” and “insider” 
for purposes of the private inurement prohibition. Another indication of the 
safe harbor effect is language in I.R.C. § 4958's legislative history which 
allows for a relatively easily achievable rebuttable presumption that certain 
transactions do not result in private inurement. 

The term “excess benefit transaction” refers to a transaction in which the 
exempt organization transfers funds or assets to a disqualified person but 





97. Section 4958 of the Internal Revenue Code was enacted in 1996 as part of the Taxpayer 
Bill of Rights II. Pub. L. No. 104-168, Title XIII, § 1311{a), 110 Stat. 1475 (July 30, 1996). 

98. An organization manager is “any officer, director, or trustee of such organization (or any 
individual having powers or responsibilities similar to those of officers, directors, or trustees 
of the organization).” I.R.C. § 4958(f)(2) (Supp. 1996). 

99. Internal Revenue Code § 4958 imposes a two-tier penalty tax, triggered by the 
occurrence of an “excess benefit transaction.” First a tax equal to 25% of the “excess benefit” 
is imposed on “disqualified persons,” I.R.C. § 4958(a)(1), and a simultaneous tax equal to 10% 
of the excess benefit is imposed on the organizational manager who willfully participated in the 
excess benefit transaction without reasonable cause. I.R.C. § 4958(a)(2). If the excess benefit 
transaction is not undone to the extent possible, a tax equal to 200% of the excess benefit is 
imposed on the disqualified person. I.R.C. § 4958(b). (“Excess benefit transaction,” “excess 
benefit,” and “disqualified person” are discussed and defined infra). 
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does not receive fair market value in return.” Thus, an organization that 
pays too much, as measured by market standards, for a piece of land or 
equipment engages in an excess benefit transaction if the seller is a 
disqualified person.” Likewise, an organization that pays an unreasonable 
salary to a disqualified person engages in an excess benefit transaction." 
The definition of “excess benefit transaction” in I.R.C. § 4958 is thus 
consistent with the subjective concept of “net earnings” which could only 
be gleaned from the case law with relative uncertainty prior to the 
enactment of I.R.C. § 4958. 

One significant aspect of I.R.C. § 4958 is that an insider cannot 
retroactively justify the personal use of funds or assets by the argument that 
if the value of the personal use of funds or assets were added to his or her 
formally stated compensation, the total value would nevertheless be 
reasonable and therefore not in violation of the private inurement 
prohibition or I.R.C. § 4958. That argument is commonly made, for 
example, where an organization is accused of violating the private 
inurement prohibition because it pays the rent or living expenses of its chief 





100. IR.C. § 4958(c) states: 

The term “excess benefit transaction” means any transaction in which an economic 
benefit is provided by an applicable tax-exempt organization directly or indirectly to 
or for the use of any disqualified person if the value of the economic benefit provided 
exceeds the value of the consideration (including the performance of services 
received) for providing such benefit. For purposes of the preceding sentence, an 
economic benefit shall not be treated as consideration for the performance of services 
unless such organization clearly indicated its intent to so treat such benefit. 

101. Joint Committee, supra note 93, at 57. “Thus ‘excess benefit transactions’ subject to 
excise taxes include transactions in which a disqualified person engages in a 
non-fair-market-value transaction with an organization or receives unreasonable 
compensation.” “Excess benefit” is the amount by which the exempt organization’s transferred 
assets or money exceeds the value of that given in return. I.R.C. § 4958(c)(1)(B). 

102. Id. 

103. Compare the definition of “excess benefit transaction” with the discussion of “net 
earnings” in John Marshall Law School v. United States, 81-2 U.S.T.C. (CCH) 1 9514 (Ct. Cl. 
1981) and Birmingham Business College v. Commissioner, 276 F.2d 476 (5th Cir. 1960). 

104. “For purposes of [I.R.C. section 4958(c)(1) regarding the definition of an “excess benefit 
transaction”], an economic benefit shall not be treated as consideration for the performance of 
services unless such organization clearly indicated its intent to so treat such benefit.” I.R.C. § 
4958(c)(1) [last sentence]. 

[I.R.C. section 4958] specifically provides that the payment of personal expenses and 
benefits to or for the benefit of disqualified persons, and non-fair-market-value 
transactions benefiting such persons, will be treated as compensation only if it is 
clear that the organization intended and made the payments as compensation for 
services. In determining whether such payments or transactions are, in fact, 
compensation, the relevant factors include whether the appropriate decision-making 
body approved the transfer as compensation in accordance with established 
procedures and whether the organization and the recipient reported the transfer as 
compensation in accordance with established procedures to the extent required on 
relevant forms (i.e., the organization’s Form 990, the Form W-2 or Form 1099) 
provided by the organization to the recipient, the recipient's 1040, and other returns. 
Joint Committee, supra note 93, at 58. 
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executive officer without an explicit agreement that such expenses were 
intended as compensation.” For the argument to work under I.R.C. § 4958, 
the personal use must have been objectively intended as compensation at 
the time the organization allowed the use.” The argument that personal 
use was intended as a part of the disqualified person’s compensation cannot 
be made retroactively when the intent was not demonstrably present at the 
time of the personal use.” Thus, if the intent to allow personal use cannot 
be demonstrated as one which arose at or prior to the time of personal use, 
the organization is viewed as having distributed funds or assets without 
obtaining fair market value in return, even though the organization may 
later show that recipient’s services were worth the additional compensation 
represented by the personal use of funds or assets.” The primary effect of 
this requirement is to place prospective limits on the use of an 
organization’s resources such that the possibility of an indefinite drain on 
those resources is eliminated. 

Internal Revenue Code § 4958(f)(1) defines “disqualified person” as any 
person or entity “in a position to exercise substantial influence over the 
affairs of the organization” and is therefore consistent with the theme 
which underlies the definition of “insider” in private inurement cases.’ 





105. Plaintiff's hardest-pressed contention is that although corporate earnings may have 
been used to pay personal expenses of the Fensters [who controlled the organization], 
there was no inurement of income to them, because had such amounts been included 
in salaries, Theo. Fenster’s total salaries would not have resulted in unreasonable 
compensation. 

John Marshall Law School, 81-2 U.S.T.C. (CCH) 9 9514. 

106. Joint Committee, supra note 93, at 58. (“An organization cannot demonstrate at the time 
of an IRS audit that it clearly indicated its intent to treat economic benefits provided to a 
disqualified person as compensation for services merely by claiming that such benefits may be 
viewed as part of the disqualified person’s compensation package. Rather, the organization 
would be required to provide substantiation that is contemporaneous with the transfer of 
economic benefits at issue.”) Id. 

107. Id. 

108. In such a case, the organization and organization manager could face penalties for 
failure to withhold and remit employment taxes, in addition to the tax imposed by I.R.C. § 4958. 
See I.R.C. § 6672. 

109. Internal Revenue Code § 4958(f) states: 

(1) The term “disqualified person” means, with respect to any transaction— 

(A) any person who was, at any time during the 5-year period ending on the date 

of such transaction, in a position to exercise substantial influence over the 

affairs of the organization. 

(B) a member of the family of an individual described in subparagraph (A), and 

(C) a 35 percent controlled entity. 
A “35-percent controlled entity” is essentially a business organization, 35% or more of which 
is owned by persons specified in I.R.C. § 4958(f)((1)(A) or (B). I.R.C. § 4958(f)(2)(A). 

110. Compare the definition of “disqualified person” in I.R.C. § 4958(f) with the “insiders” 
in International Postraduate Med. Found. v. Commissioner, 56 T.C.M. (CCH) 1140 (1989); John 
Marshall Law Sch. v. United States, 81-2 U.S.T.C. (CCH) 1 9514 (Ct. Cl. 1981); Lowery Hosp. 
Ass’n v. Commissioner, 66 T.C. 850 (1976); Harding Hosp. Inc. v. Unted States, 505 F.2d 1068 
(6th Cir. 1974); Birmingham Bus. Co!lege v. Commissioner, 276 F.2d 476 (5th Cir. 1960); Texas 
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Unlike suggestions made prior to the enactment of I.R.C. § 4958, 
disqualified person status is not conditioned upon the person holding a 
particular title or position at the time of the transaction, but on the extent 
to which a person actually has substantial control of the organization.” In 
particular, and most significant for health center administrators, the legisla- 
tive history rejects the argument that physicians are disqualified persons 
merely by virtue of their status as physicians.” A physician is thus treated 
as any other person or entity connected to the exempt organization and 
must actually possess substantial influence over the organization’s affairs 
to be considered a disqualified person. 

The last safe harbor aspect of I.R.C. § 4958 is the establishment of 
procedures which result in a rebutable presumption against the finding of 
a private inurement/excess benefit violation and, thus, shield the 
organization, its managers, and disqualified persons from incurring tax 
liability. The presumption arises if the transaction is approved by an 
independent governing body that relies upon legitimate data as to fair 
market value, and adequately documents the basis for approving the 
transaction.’” If the procedures are implemented, a rebuttable presumption 





Trade Sch. v. Commissioner, 30 T.C. 642 (1958) affd, 272 F.2d 168 (5th Cir. 1959); Horace 
Heidt Gound. v. United States, 170 F. Supp. 634 (Ct. Cl. 1959). 

111. LR.C. § 4958(f)(1); Joint Committee, supra note 93, at 59. Note that a person may not 
possess the required control at the time of the transaction but if, at any time within a five year 
period ending on the date of the transaction, the person possessed the control, the person is 
nevertheless a disqualified person. I.R.C. § 4958(f)(1)(A). 

112. Joint Committee, supra note 93, at 59 n.42. (“The IRS has issued a general counsel 
memorandum indicating that all physicians are considered “insiders” for purposes of applying 
the private inurement proscription. The Congress intended that physicians will be disqualified 
persons only if they are in a position to exercise substantial influence over the affairs of an 
organization.”). 

113. Existing tax law standards (see I.R.C. § 162) apply in determining reasonableness 

of compensation and fair market value. [footnote omitted]. In applying such 
standards, the Congress intended that the parties to a transaction are entitled to rely 
on a rebuttable presumption of reasonableness with respect to a compensation 
arrangement with a disqualified person if such arrangement was approved by a board 
of directors or trustees (or committee thereof) that: (1) was composed entirely of 
individuals unrelated to and not subject to the control of the disqualified person(s) 
involved in the arrangement [footnote omitted]; (2) obtained and relied upon 
appropriate data as to comparability (e.g., compensation levels paid by similarly 
situated organizations, both taxable and tax-exempt, for functionally comparable 
positions; the location of the organization, including the availability of similar 
specialties in the geographic area; independent compensation surveys by nationally 
recognized independent firms; or actual written offers from similar institutions 
competing for the services of the disqualified person); and (3) adequately documented 
the basis for its determination (e.g., the record includes an evaluation of the 
individual whose compensation was being established and the basis for determining 
that the individual’s compensation was reasonable in light of that evaluation and 
data). If these three criteria are satisfied, penalty excise taxes could be imposed 
under the [statute] only if the IRS develops sufficient contrary evidence to rebut the 
probative value of the evidence put forth by the parties to the transaction (e.g., the 
IRS could establish that the compensation data relied upon by the parties was not for 
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that the prohibitions have not been violated applies both to compensation 
arrangements with, as well as the purchase of goods or services from, 
disqualified persons.’* The commendable aspect of the procedures by 
which the presumption arises is that they provide protection merely from 
the adoption of common sense and good management practice. The 
protection does not require extraordinary measure or procedures which 
would not otherwise be implemented. 

Health center administrators will find that I.R.C. § 4958 is particularly 
helpful with regard to acquisitions of primary care physicians and practices. 
Because primary care physicians are the most important actors in the 
managed care environment, they are in high demand and therefore have the 
leverage to demand lucrative compensation arrangements for their services 
and practices. Section 4958 will allow health center administrators to 
compete for those services and practices without the burden of subjectivity 
which previously characterized private inurement jurisprudence. 


D. The Unrelated Business Income Tax 


The unrelated business income tax contained in I.R.C. § 511 through 
I.R.C. § 513 is implicated by health center strategies designed to cope with 
the managed care environment because those strategies often involve the 
systematic selling of goods or services to other entities which are not the 


health center’s charitable beneficiaries.” Unlike the private inurement/ 





functionally comparable positions or that the disqualified person, in fact, did not 
substantially perform the responsibilities of such position). A similar rebuttable 
presumption would arise with respect to the reasonableness of the valuation of 
property sold or otherwise transferred (or purchased) by an organization to (or from) 
a disqualified person if the sale or transfer (or purchase) is approved by an 
independent board that uses appropriate comparability data and adequately 
documents its determination. 
Joint Committee, supra note 93, at 58-59. 

114. Id. The legislative history also confirms that reasonable compensation may be 
determined by reference to compensation paid by comparable taxable and tax exempt 
organizations. Id. at 58 n.35. Additionally, the legislative history states that the fact that 
compensation was approved by a state or local legislative agency or body does not mean the 
compensation does not result in an excess benefit transaction for purposes of I.R.C. § 4958. Id. 
at 59, n.37. 

115. Internal Revenue Code § 511 imposes a tax on the unrelated business taxable income 
of both private and public colleges and universities. 1.R.C. § 512 defines unrelated business 
taxable income as: 

[T]he gross income derived by any organization from any unrelated trade or business 
(as defined in section 513) regularly carried on by it, less the deductions allowed by 
this chapter which are directly connected with the carrying on of such trade or 
business .... 
Internal Revenue Code § 513(a) defines an unrelated trade or business as: 
[A]ny trade or business the conduct of which is not substantially related (aside from 
the need of such organization for income or funds or the use it makes of the profits 
derived) to the exercise or performance by such organization of its charitable, 
educational, or other purpose or function constituting the basis for its exemption 
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excess benefit prohibition, though, the unrelated business income tax is 
implicated even when the health center receives fair market value in 
exchange for its goods or services. The underlying theory is that exempt 
organizations should not engage in activities resulting in competition with 
taxable organization. Thus, the tax is not concerned with the fairness of 
the transaction from the organization’s viewpoint, but whether the 
organization ought to be engaged in the transaction while enjoying a tax-free 
status. The analysis revolves around the degree to which an exempt 
organization is engaging in activities and adopting practices commonly 
associated with taxable entities.’ If the activities and practices are 
commonly associated with taxable entities, the organization is presumed to 
be in competition with taxable organizations and will be taxed unless it can 
show that the activities are “substantially related” to the achievement of its 
exempt purpose.’” Since health center strategies are essentially borrowed 
from the taxable economy and indeed seek the same market share as that 
sought by taxable organizations, the unrelated business income tax is 
invariably implicated. 

The key element in avoiding the unrelated business income tax is the 
determination of whether an activity is “substantially related” to the 
organization’s charitable purpose. This, too, is a subjective determination 
which depends upon the facts and circumstances in a particular instance. 


The regulations specify, though, that an activity is substantially related to 
an exempt purpose only when it “contributes importantly to the 
accomplishment” of that purpose.” There must be a “causal relationship” 





under section 501 (or, in the case of [a public college or university] to the exercise or 
performance of any purpose or function described in section 501(c)(3)).... 

116. See American Bar Endowment v. United States, 477 U.S. 105, 106 S. Ct. 2426 (1986). 
“The problem at which the tax on unrelated business income is directed is primarily that of 
unfair competition.” H.R. REP. NO. 81-2319 (1950), reprinted in 1950-2 C.B. 380, 409; S. Rep. 
No. 81-2375 (1950), reprinted in 1950-2 C.B. 483, 504. 

117. See Iowa State Univ. v. United States, 500 F.2d 508, 517-521 (Ct. Cl. 1974). 

118. Id. 

119. Treas. Reg. § 1.513-1(d)(2) (as amended in 1983). Whether an activity is “substantially 
related” to an exempt purpose depends upon the particular importance of the activity to the 
accomplishment of the exempt purpose. Id. The regulation discusses the requirement in broad 
esoteric form: 

Trade or business is related to exempt purposes, in the relevant sense, only where 
the conduct of the business activities has causal relationship to the achievement of 
exempt purposes (other than through the production of income); and it is 
substantially related, for purposes of section 513, only if the causal relationship is a 
substantial one. Thus, for the conduct of trade or business from which a particular 
amount of gross income is derived to be substantially related to purposes for which 
exemption is granted, the production or distribution of the goods or the performance 
of the services from which the gross income is derived must contribute importantly 
to the accomplishment of those purposes. Where the production or distribution of 
the goods or the performance of the services does not contribute importantly to the 
accomplishment of the exempt purposes of an organization, the income from the sale 
of the goods or the performance of the services does not derive from the conduct of 
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between the activities and the accomplishment of the exempt goal.” In 
most instances, then, the determination of a substantial relationship 
depends upon a case-by-case identification of an organization’s exempt 
purpose, and a “but-for” type of analysis which asks whether the activities 
are important to the achievement of the purpose.’””* 

Treasury regulation 1.502-1(b), discussed in a different aspect above,” 
provides a certain level of objectivity to the unrelated business income tax 
by providing definite rules in certain instances. First, the regulation 
provides that selling goods and services to unrelated exempt organizations 
is never substantially related to the selling organization’s goals, even though 
the selling and purchasing organizations have identical goals. Thus, an 
exempt health center which regularly sells diagnostic services and supplies 
to an unrelated health center is engaging in an activity which is not 
substantially related to the seller's educational purpose, even though the 
seller furthers the common goal of educating health professionals within the 
community by engaging in the activity.“* In that case, the selling 
organization would be subject to unrelated business income tax. Second, 
a health center which sells necessary goods and services to its parent or 
sister organization is always engaging in an activity substantially related to 
the seller’s exempt purpose.” Thus, a health center which regularly sells 
diagnostic services and supplies to its sole parent organization, or to a 
corporation under the same exclusive control as the buying corporation (i.e., 
a sister corporation) is engaging in an activity which is substantially related 
to the seller’s charitable purpose. The unrelated business income tax would 
therefore not apply. 

As a practical matter, health center teaching, research, and educational 
endeavors will suffer unless health centers adopt the competitive business 
principles underlying managed care. On the other hand, I.R.C. § 511 
through 513, and Treasury Regulation 1.502-1(b), impose legal restrictions 
on the type and scope of health center business strategies. As a result, 
health center administrators must understand and comply with those 
restrictions if they are to avoid engaging in activities which reduce revenue 
and therefore prove counterproductive to their survival strategies. Indeed, 





related trade or business. Whether activities productive of gross income contribute 

importantly to the accomplishment of any purpose for which an organization is 

granted exemption depends in each case upon the facts and circumstances involved. 
Id. 

120. Id. 

121. Id. See also Hi-Plains Hosp. v. United States, 670 F.2d 528 (1982) (“The regulations thus 
require a case-by-case identification of the exempt purpose, an analysis of how the activity 
contributes to that purpose and an examination of the scale on which the activity is 
conducted.”) Id. 

122. See supra notes 80-84 and accompanying text. 

123. Treas. Reg. § 1.502-1(b). The regulation is quoted supra note 80. 

124. Id. 

125. Id. 
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the restrictions underlying each of the tax enabling and enforcement 
provisions dictate common limitations on the strategies which may be 
employed by health center administrators. Regardless of the particular facts 
and circumstances, health center administrators may not adopt a strategy 
which conveys too much private benefit on a taxable entity or private 
individual, nor may the strategy transform the tax exempt entity into 
something which is practically indistinguishable from a taxable entity. 
Given the business savvy imperatives of managed care, these limitations 
present difficult barriers for health center administrators. 


Il]. (TAX REQUIREMENTS AND MANAGED CARE STRATEGIES 


Environmental scientists know that despite their destructive effect, 
naturally occurring forest fires are beneficial and even necessary from time 
to time. In the absence of such “wildfires,” old, dormant and tangled 
undergrowth would slowly strangle the forest and thereby impede the 
regeneration necessary to its survival. The scorched ground resulting from 
wildfires eventually becomes fertile acreage for new, stronger, and more 
robust vegetation and animal life. In hindsight, social scientists might view 
the spread of managed care in a likewise manner. Like a wildfire, managed 
care will have left a scorched health care environment in its wake. Had the 
managed care movement not occurred, the health care system would surely 
have suffocated under its own bloated and expensive weight. In the long 
run, the destruction wrought by managed care will have resulted in a 
regeneration characterized by new, stronger, and more robust forms of 
health care institutions, including stronger academic health centers. 
Section I discussed the “physical dynamics,” as it were, of the managed care 
wildfire. Section II discussed the general tax principles which will shape 
the regeneration of the health care system. This Section considers the 
particular manner in which general tax principles effect the regeneration of 
academic health centers in the managed care environment. 


A. Primary Care Physician and Practice Acquisitions 


Understandably, the acquisition of primary care physicians and primary 
care physician practices is one of the most common strategies employed by 
academic health centers in the managed care environment. Since health 
centers traditionally lack the very resource most sought after and relied 
upon by managed care organizations (primary care physicians), health 
centers are recruiting those physicians and their practices literally by the 
dozens.” The recruitment and compensation of those physicians and the 
purchase of primary care physician practices raise issues regarding the 
health center’s tax exempt purpose and the prohibitions against private 
benefit, private inurement and excess benefit transactions. Thus, the 





126. See supra notes 12-14 and accompanying text. 
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recruitment of primary care physicians and the purchase of their practice 
assets, an activity which addresses health centers’ greatest need, involves 
much more than a simple handshake between the health center and the 
physician. 

In the midst of the managed-care dominated health care environment, the 
Service has begun to pay close attention to the recruitment of physicians by 
tax exempt organizations.’ By “recruitment,” the Service means more 
than routine or normal hiring, but instead the use of taxable and nontaxable 
fringe benefits, in addition to formal salary, to lure physicians to the 
organization’s use and benefit. The benefits include signing bonuses, 
payment of professional liability insurance, the provision of office space at 
below market rent, income and mortgage guarantees, start-up financing, and 
moving expenses.” The Service does not state the extent to which all or 
some of the benefits are permissible in a particular situation. Permissible 
recruitment is, instead, a function of what a reasonable manager might offer 
under the same circumstances.’” 

The Service’s analytical method first isolates recruitment as a separate 
and distinct activity and then asks whether and to what extent that activity 
furthers the purpose for which the organization is tax exempt.” Thus, the 
Service analyzes recruitment in the same manner as it would the sale of a 
tangible good or service. For example, the sale of pharmaceutical products 
is analyzed as a distinct activity in light of its furtherance of the charitable 


provision of health care.” If the sale of such products does not further the 
exempt purpose, the sale is viewed as a nonexempt activity which, if 


engaged in to a substantial degree, will cause the organization to lose its tax 
exempt status. 





127. The Service's first real discussion of physician recruitment is contained in the Hospital 
Audit Guidelines. I.R.S. Announcement 92-83, 1992-22 I.R.B. 59. In 1994, the Service required 
the public release of a closing agreement between the Service and an exempt hospital deemed 
to have engaged in improper physician recruitment. Internal Revenue Service Closing Agreement 
with Hermann Hospital, Daily Tax Rep. (BNA) No. 200, at L-1 (Oct. 19, 1994) [hereinafter 
Hermann Hospital Closing Agreement]. In another 1994 enforcement action, the Service 
revoked a health care organization's tax exempt status because of alleged improper recruiting. 
Tech. Adv. Mem. 94-51-001 (Apr. 14, 1994). Thereafter, the Service issued proposed 
physician recruitment guidelines. 1I.R.S. Announcement 95-25, 1995-14 I.R.B. 11. The 
proposed guidelines were amended and issued in final form in Revenue Ruling 97-21, 1997-18 
LR.B. 8. 

128. Rev. Rul 97-21, 1997-18 I.R.B. 8. 

129. In order to determine that a recruiting incentive is reasonable, it should be linked 

to the physician’s value to the hospital (e.g., a new service or enhanced productivity) 
or community (e.g., a needed specialty) and all incentives considered must not 
exceed a reasonable amount. In addition, the type of practice, the physician’s 
experience, and comparative incomes must be considered. 

I.R.S., Announcement 92-83, 1992-22 I.R.B. 59. 

130. See generally Hermann Hospital Closing Agreement, supra note 127; Rev. Rul. 97-21, 
supra note 128. 

131. See Hi-Plains Hosp. v. Commissioner, 670 F.2d 528 (5th Cir. 1982); Carle Foundation 
v. Commissioner, 611 F.2d 1192 (7th Cir. 1979); Rev. Rul. 68-374, 1968-1 C.B. 242. 
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Analyzing physician recruitment in such a manner is at first blush rather 
puzzling, since hospitals necessarily require physicians. Engaging in any 
sort of analysis seems obviated by that very apparent fact. As mentioned 
earlier, though, the furtherance analysis is imposed as a method by which 
the activities of tax exempt organizations are limited to those that are 
demonstrably necessary to the accomplishment of an exempt purpose. This 
limitation prevents the activities of exempt organizations from becoming so 
pervasive that they are unnecessarily harmful to taxable entities. With this 
in mind, one can speculate as to the Service’s concerns regarding physician 
recruitment as it relates to an organization’s exempt purpose. 

When viewed as a distinct activity, similar in nature to the selling of 
goods or services, the acquisition of physician services is correctly 
considered an activity which can be harmful to taxable entities. This is 
especially true when coexisting, taxable health care providers are 
attempting to secure the same commodity (i.e., primary care physicians), but 
must do so with after-tax dollars while an exempt organization may do so 
with tax-free dollars.°* In the absence of a relationship between 
recruitment and the accomplishment of a charitable goal, recruitment in 
such an environment seems unnecessary from a social policy viewpoint and 
predatory from the viewpoint of taxable entities within the same market.’* 
As such, recruitment unrelated to an exempt purpose calls into question the 
purpose for which the organization is organized and operated. The 
competitive effect from recruitment is no less harmful when the relationship 
between the activity and the goal is apparent, but in that instance the 
relationship proves the organization’s exempt purpose and the societal 
benefit from achieving the goal outweighs the harm to taxable entities. The 
Service’s analysis thus looks for proof that recruitment, while it may ‘harm 
taxable entities, furthers an exempt purpose and thereby justifies the harm 
to taxable entities. 

The Service has never explicitly stated its reliance on the above-stated 
reasoning, but the reasoning is apparent in Revenue Ruling 97-21™ and in 
the Herman Hospital Closing Agreement.’* Both the Revenue Ruling and 
the Closing Agreement treat recruitment as a discrete activity which must 
be analyzed in terms of the degree to which it is necessary to the 
accomplishment of an exempt purpose. Thus, the analysis in Revenue 
Ruling 97-21, for example, begins with a determination of whether 





132. “The tax-free status of section [501(c)(3)] organizations enables them to use their profits 
tax-free to expand operations, while their competitors can expand only with the profits 
remaining after taxes.” H.R. REP. NO. 81-2319. (1950), reprinted in 1950-2 C.B. 380, 409; S. REP. 
No. 81-2375 (1950), reprinted in 1950-2 C.B. 483, 504. 

133. For a discussion of the unrelated business income tax from an economic viewpoint, 
including the effect of predatory actions by tax exempt organizations see Susan 
Rose-Ackerman, Unfair Competition and Corporate Income Taxation, 34 STAN. L. REV. 1017 
(1982). 

134. 1997-18 I.R.B. 8. 

135. Hermann Hospital Closing Agreement, supra note 127. 
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recruitment furthers the rendition of health care services." Consistent 
with its long-held view that health care delivery is the defining purpose of 
nonacademic health centers, the Service requires a showing that the 
community in which the organization is located suffers from a shortage of 
needed health care.” In the absence of a proven shortage, the Service views 
recruitment as unnecessary to the exempt purpose and therefore a 
nonexempt activity. 

An interesting variable with respect to the furtherance analysis concerns 
the degree to which recruitment actually satisfies a need once the need has 
been proven. In the Hermann Hospital Closing Agreement, the Service not 
only imposed a requirement that the shortage be proven before the 
organization could engage in recruitment, it also strongly implied that 
recruiting from within a hospital’s own community does not address the 
need and therefore is impermissible. Instead, the Closing Agreement 
allowed recruitment only with respect to new graduates or physicians who 
were not already practicing in the community.™ In general, this restriction 
is consistent with the furtherance analysis because “cross-town”*” 
recruiting would not seem to reduce the overall need within that 





136. Rev. Rul. 97-21, 1997-18 I.R.B. 8. The ruling sets forth five hypothetical fact situations 
and then analyzes the permissibility of recruitment in each situation. In the situations in which 
recruitment was considered permissible, the Service began by identifying the need for 
recruitment. Jd. In the Hermann Hospital Closing Agreement, the Service prohibited 
recruitment unless the hospital proved one or more of the following: 
a. a population to physician ratio in the community that is deficient in the particular 
specialty (with reference to the ideal ratio set forth in GMENAC reports) of the 
physician being recruited; 
b. demand for a particular medical service in the community coupled with a 
documented lack of availability of the service or long waiting periods for the service, 
if the physician is being recruited to increase availability of that service; 
c. designation of the community (or that portion of the community that the physician 
is serving) at the time the recruitment agreement is executed as a Health Professional 
Shortage Area (HPSA) as defined in 42 CFR 5.1-5.4; 
d. a demonstrated reluctance of physicians to relocate at the Hospital due to the 
Hospital’s physical location (this criterion is intended to refer to a hospital located in 
a rural or economically-disadvantaged inner-city area); 
e. a reasonably expected reduction in the number of physicians of that specialty 
serving in Hospital’s service area due to the anticipated retirement within the next 
three year period of physicians presently in the community; or 
f. a documented lack of physicians serving indigent or Medicaid patients within 
Hospital’s service area, provided that newly-recruited physicians commit to serving 
a substantial number of Medicaid and charity care patients. 

Hermann Hospital Closing Agreement, supra note 127, at L-3. 

137. Hermann Hospital Closing Agreement, supra note 127, at L-3. 

138. The Service defined a “permissible recruit” for purposes of the Closing Agreement as 
“(i) ... a recent graduate of a residency or fellowship program, whether or not in the Hospital’s 
community, or (ii) {a physician who] has not previously practiced in the Hospital’s community 
or been affiliated with another hospital serving all or part of the Hospital’s community.” Id. 

139. Michael W. Peregrine & T.J. Sullivan, IRS Issues Final Physician Recruitment Revenue 
Ruling: Focus on Process and Community Benefit Continues, 16 EXEMPT ORG. TAX REV. 1031, 
1033 (1997). 
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community. Such recruiting would normally only result in a redistribution 
of resources within that community. 

Under certain circumstances, though, even cross-town recruitment can 
further an exempt purpose. In Situation 3 of Revenue Ruling 97-21, the 
Service determined that it was permissible for an organization to recruit a 
physician already practicing in the community.” In that case, though, the 
hospital demonstrated a need for a physician willing to treat Medicaid 
patients. Assuming the existence of an oversupply of physicians within the 
community willing to treat non-Medicaid patients, cross-town recruitment 
resulted in an efficient reallocation of physician resources within the 
community, and thus furthered the hospital’s charitable purpose without 
harming the overall delivery of health care within the community.’ The 
same cannot be said for Situation 4 in Revenue Ruling 97-21. In that 
instance, a hospital recruited a radiologist from another hospital within the 
community. The recruiting hospital needed a radiologist to assist in the 
operation of its radiology department, but there was no indication that the 
recruiting hospital was otherwise meeting an unmet need within the 
community by reallocating an oversupply of physicians to an under-served 
exempt purpose. Instead, the recruiting hospital merely increased its 
particular ability to benefit the community at the expense of the losing 
hospital’s ability to benefit the community. As such, the recruitment in 
Situation 4 seemed more like the predatory activity harmful to taxable 
entities. Nevertheless, the Service considered recruitment in that instance 
justified by a demonstrated need. 

Despite its theoretical weakness, Situation 4 represents the best hope for 
health centers engaged in recruitment activities when recruitment is viewed 
in light of nonacademic hospital precedents. Situation 4 is most relevant 
and helpful precisely because it does not require a shortage of health care 
providers within the community, but merely a shortage within an existing 
facility. More importantly, the recruiting hospital may satisfy that shortage 
from within the community and at the expense of another hospital. In 
typical situations, health centers too can demonstrate a particular shortage 
of primary care physicians within the health center system, even though the 
community may not be experiencing such a shortage. If it can be believed, 
Situation 4 thus allows health centers to recruit primary care physicians 
from within the community and for its own use and benefit, without a 
showing that the recruitment results in an efficient reallocation within the 
community. 

A better approach, though, would be to analyze academic health center 
recruiting in light of the tri-part basis of their tax exempt status. The 
Service’s analysis to date is entirely devoted to nonacademic health centers 
which achieve tax exempt status almost exclusively as a result of health care 





140. 1997-18 I.R.B. 8. 
141. The Hospital Audit Guidelines, supra note 127, state that “enhancing productivity” 
justifies recruitment and therefore might apply to Situation 3. 
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delivery. As emphasized earlier, the exempt purpose of academic health 
centers includes scientific research and education, in addition to health care 
delivery. The scientific research and education purposes absolutely require 
sufficient numbers of clinical faculty who can demonstrate and supervise 
patient care and assist in the conduct of research by providing health 
centers with real patients. Thus, there may be no shortage of primary care 
physicians within a health center's community, as is generally required 
under Revenue Ruling 97-21, but recruitment might still be necessary to the 
achievement of a health center’s exempt purposes. Relying on health 
centers’ tri-part basis for tax exempt status is thus more theoretically sound 
than reliance on the questionable finding of community need in Revenue 
Ruling 97-21's Situation 4. 

An astonishing fact pattern described in Technical Advice Memorandum 
(TAM) 94-51-001 provides a good reference for discussion of the ways in 
which physician recruitment and practice acquisitions can result in 
violations of the private inurement, private benefit, and excess benefit 
prohibitions. According to the TAM, the North Miami General Hospital, 
Inc. (the Hospital) operated a 359-bed acute care and teaching hospital from 
1961 until February 1984.” In 1984, the hospital sold its assets and 
reorganized itself into an integrated health care system known as Modern 
Health Care Services, Inc. Modern Health Care’s Chief Executive Officer 
(CEO) also served as a trustee for Modern Health Care, as well as a trustee 
for Modern Health Care’s sole parent corporation. In addition, Modern 
Health Care’s CEO was also the CEO of a captive insurance company owned 
by Modern Health Care’s parent organization. In 1988, Modern Health Care 
paid its Chief Executive Officer a salary of $266,667, plus $78,000 in 
premiums for an insurance policy owned by the CEO. In addition, the CEO 
received a $120,000 salary from the captive insurance company. The 
Service found that the “normal” compensation for large hospital CEOs in the 
relevant market ranged from $110,000 to $262,395 and that the CEO lacked 
the skill or training which would permit him to act as CEO for an insurance 
company. 

The TAM also detailed various food, liquor, and travel expenses paid by 
Modern Health Care on behalf of the CEO, his wife, and Modern Health 
Care’s Executive Vice President/Treasurer. Modern Health Care asserted 
that the expenses were related to business entertainment and consulting, 
but the Service noted a lack of documentation with respect to the business 
entertainment or consulting endeavors. 





142. Tech. Adv. Mem. 94-51-001 (Apr. 14, 1994). A technical advice memorandum is a 
written opinion issued by the Service’s national office to one of its district or appellate offices 
in conjunction with an examination of or administrative appeal by a taxpayer. MICHAEL I. 
SALTZMAN, IRS PRACTICE AND PROCEDURE 3-54 (1991). Although binding on the district to which 
it is issued, a technical advice memorandum may not be cited as precedent in another 
proceeding. I.R.C. § 6110(j)(3). 
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In 1986, and as part of its reorganization efforts, Modern Health Care 
Services began to purchase existing private medical practices and hiring the 
practices’ former physician-owners to provide medical services on behalf of 
Modern Health Care. In one instance, Modern Health Care purchased a 
practice for $6,000,000 in reliance on its appraiser’s estimate that the 
practice was worth $6,800,000. The Service’s appraiser, however, found 
that at the time of the purchase, the practice was worth only $2,000,000."* 
After the purchase, the five physicians who formerly owned the practice 
were hired to perform services on behalf of Modern Health Care at salaries 
which exceeded their income prior to the sale by roughly 100%, even 
though the physicians performed the same duties both before and after the 
sale, and which exceeded the industry norm by 50%. 

From 1986 until 1991, Modern Health Care spent $17,400,000 to 
purchase seven medical practices and six other unspecified health care 
centers. In 1992, Modern Health Care’s appraiser valued the practices and 
health care centers at $7,328,564. Despite that appraisal, Modern Health 
Care sold the practices and health centers to a limited partnership, seventy 
percent of which was owned by thirteen physicians employed by Modern 
Health Care, for a promissory note with a face value of $4,500,000. Less 
than six months after payments on the promissory note were to begin, 
Modern Health Care wrote off all but approximately $254,000 of the note 
due to “doubtful collectibility.” 

In June, 1994 the Service notified Modern Health Care that it had violated 
the private benefit and private inurement prohibitions and therefore would 
no longer be recognized as tax exempt under I.R.C. § 501(c)(3)."“* Although 
the facts arose prior to the effective date of I.R.C. § 4958, they provide a 
useful demonstration of how that provision might work as well as the 
application of the private benefit and private inurement prohibition. 

The Service began its analysis by identifying those persons considered 
“insiders” for purposes of the private inurement prohibition and who would 
be considered “disqualified persons” for purposes of I.R.C. § 4958. It is easy 
enough to conclude from the that Modern Health Care’s CEO and its 
Executive Vice President/Treasurer were insiders, as the Service so 
concluded.” They both served as trustees and the TAM indicates that they 
both possessed and exercised control over Modern Health Care’s assets. It 
follows that they exercised “substantial influence” over Modern’s Health 
Care’s affairs and therefore meet the definition of disqualified persons. 
Less obvious “insiders” and “disqualified persons” included the CEO’s wife, 
the physician employees, and the limited partnership which the physician 





143. Modern Health Care’s corporate minutes indicated a “conscious overpayment” for the 
practice. Tech. Adv. Mem. 94-51-001 (Apr. 14, 1994). 

144. Modern Health Care is challenging the revocation in the Federal Claims Court. LAC 
Facilities Inc. v. United States, No. 94-604T (Federal Claim filed Sept. 14, 1994). 

145. These officers also met the definition of “organization manager.” See I.R.C. § 4958(f)(2). 

146. LR.C. § 4958(f)(1). 
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employees substantially owned. The CEO’s wife was an insider because of 
her family relationship to a person having control over Modern Health 
Care’s assets.” For the same reason, she was a disqualified person for 
purposes of the intermediate sanction penalty.” The Service concluded 
that the physicians were insiders because they “controlled the flow of 
patients” to Modern Health Care. This conclusion is consistent with the 
Service’s long held, but Congressionally rejected theory that all physicians 
are presumptively deemed to be insiders.” Depending on the size of and 
manner in which an organization operates, control over the flow of patients 
may be a sensible indication that a physician is in a position from which 
she or he may substantially influence the organization’s affairs. But in a 
large health care organization employing hundreds of physicians and 
extending practice privileges to many more, it is difficult to justify a blanket 
conclusion that a single physician can substantially influence the affairs of 
the organization. Unfortunately, the TAM does not sufficiently address this 
point; it merely states that control over the flow of patients is sufficient to 
confer insider status. Assuming the TAM correctly considers the 
physicians to be insiders and, by implication, “disqualified persons,” leads 
to the identification of the final disqualified person for purposes of I.R.C. § 
4958. Since the physicians owned more than thirty-five percent of the 
limited partnership, the limited partnership is a “35-percent controlled 
entity” and therefore a disqualified person.” 

Having identified insiders and disqualified persons, the Service than 
isolated the transactions which resulted in private inurement and, again by 
implication, would result in an excess benefit transaction under I.R.C. § 
4958. Recall that net earnings may “inure” to an insider through the 
payment of unreasonable compensation or through the personal use of an 
organization’s assets or funds.’ Under I.R.C. § 4958, an excess benefit 
transaction results when an organization pays too much, as measured by 
reference to fair market value, for a good or service.** The Service stated 
that Modern Health Care paid far in excess of fair market value for the 
services rendered by its physician employees and by its CEO. The Service 
also cited the expenses incurred for food, beverage, and travel as examples 
of private inurement. In addition, the Service ruled that Modern Health 





147. See Treas. Reg. § 1.501(c)(3)-1(d)(1)(ii). 

148. LR.C. § 4958(f)(1)(B). 

149. See supra note 112. 

150. I.R.C. § 4958(f)(1)(c). Even if the physicians were neither insiders nor disqualified 
persons, transactions between them and the organization in which the organization receives less © 
than fair market value would result in a prohibited private benefit. 

151. See supra notes 85-89 and accompanying text. 

152. See supra notes 100-103 and accompanying text. “The fair market value is the price at 
which the property would change hands between a willing buyer and a willing seller, neither 
being under any compulsion to buy or sell and both having reasonable knowledge of relevant 
facts.” Treas. Reg. 1.170A- 1(c)(2). 
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Care paid too much for physician practices and then sold the practices and 
other assets for too little. 

In terms of the private inurement prohibition, the overpayment for assets 
and employee services, the personal use of assets, and the selling of assets 
at below market rates means that Modern Health Care spent money 
unnecessarily and therefore the expenditures constituted distributions of 
net earnings. In the language of I.R.C. § 4958, the activities resulted in a 
transfer of assets without the receipt of fair market value in return. In the 
latter instance, all those involved would have been subject to extreme 
penalties if I.R.C. § 4958 had been enacted prior to the transactions.” It is 
impossible to know whether the glaring violations described in the TAM 
resulted from Modern Health Care’s early, aggressive, and clumsy attempts 
to deal with managed care or simply from greed and the intoxication of 
money. Regardless, the lessons contained in the Modern Health Care TAM 
are valuable to health centers aggressively pursuing primary care physicians 
and their practices in an effort to remain viable in the managed care 
environment. 

The obvious lessons in Technical Advice Memorandum 95-41-001, that 
an exempt organization ought to get its money’s worth, is not as important 
as the not so obvious lesson. Throughout the TAM, the Service cited to 
Modern Health Care’s lack of documentation to support assertions regarding 
the appropriateness of various expenditures. For example, Modern Health 
Care could not produce documentation to support its assertion that food and 
beverage expenses were incurred in conjunction with legitimate business 
activities or that its CEO performed services justifying an additional salary 
from Modern Health Care’s related insurance company. When Modern 
Health Care did obtain documentation, such as an appraisal of practice 
assets it intended to sell, it nevertheless entered into transactions 
inconsistent with the documentation. The Service cited the lack of 
documentation more than once, as though the failure of documentation, per 
se, established the prima facie case. The focus on documentation, i.e., the 
process by which an exempt organization enters into a transaction, is 
consistent throughout the legislative and administrative process concerning 





153. Take the physician practice assets and health centers, for example. The organization's 
appraiser valued the assets at $7,328,564. The organization sold the assets to a limited 
partnership (a 35% owned entity under I.R.C. § 4958(f)(1)(C)) essentially for $254,000. Because 
the organization failed to get fair market value and the transaction involved a disqualified 
person, the transaction is within the definition of an excess benefit transaction. I.R.C. § 
4958(c)(1). The excess benefit is therefore the difference between the value of the assets’ fair 
market values and the consideration recieved for the assets, or $7,074,564. I.R.C. § 
4958(c)(1)(B). As a disqualified person, the limited partnership is liable for a first tier tax equal 
to 25% of the excess benefit, or $1,768,641. As organization managers under I.R.C. § 4958(f)(2), 
the CEO and Treasurer are also subject to a first tier tax equal to 10 percent of the excess 
benefit, or $707,456.40. If the transaction is not corrected (presumably by rescinding the 
transaction or amending the transaction to provide for a secured payment of the assets’ fair 
market value), the limited partnership would be subject to the second tier tax equal to 200% of 
the excess benefit, or $14,149,128. I.R.C. § 4958(b). 





1997] TAX EXEMPTION ISSUES 303 


the private benefit, private inurement and excess benefit prohibitions. For 
example, the legislative history of I.R.C. § 4958 provides a substantial 
amount of protection when certain documentation is obtained and, of 
course, relied upon with respect to a transaction. Fringe benefits, for 
example, must be documented contemporaneously with the receipt of such 
benefits or they will be treated as an excess benefit.°* A compensation or 
purchase arrangement which is determined after a process which includes 
a documented market comparison by an independent body will protect the 
organization and its officers from tax liability.“° Both Revenue Ruling 97-21 
and the Hermann Hospital Closing Agreement impose requirements in every 
case that compensation arrangements be fully integrated into a written 
contract and that all recruitment packages be approved by the governing 
board or a committee or individual designated by the governing board. 
Finally, the Service has cited with approval an exempt organization’s 
adoption and periodic governing board review of internal physician 
recruitment guidelines. Of course, documentation is only effective when it 
is implemented. But as a practical matter, the lack of documentation with 
respect to a transaction involving an insider or disqualified person, in itself, 
is evidence of a private inurement or benefit violation, or an excess benefit 
transaction.”* The effect of a failure of documentation, then, is the most 
important lesson of Technical Advice Memorandum 95-41-001. 


B. Joint Operating Agreements 


In the language of managed care, primary care physician and practice 
acquisitions are aimed at vertical integration. That is, a health center brings 
sufficient numbers of primary care physicians and clinics into its own 
internal structure such that the health center increases its ability to offer a 
full range of medical services and is thereby less dependent upon 
outsourcing. The ultimate intent is that the health center gain the ability to 
cost-effectively offer the wide range of services necessary to thrive in the 
managed care environment. The main constraint to vertical integration is 
its high capital investment requirements. A health center must have a 
sufficient reserve or funding source before it can engage in wholesale hiring 
of physicians or purchasing of physician practices. Rapidly increasing the 
number of primary care physicians, as some health centers are doing, places 
concomitant demands on physical plant and eventually requires the 
expenditure of capital to adequately house and equip the newly acquired 
physicians. As a result, some health centers are unable to achieve vertical 
integration, or are unable to rely solely on vertical integration as a method 
of survival in the managed care environment. 





154. See supra note 106 and accompanying text. 

155. See supra note 113. 

156. In the Hermann Hospital Closing Agreement, the Service stated that the failure to 
comply with the written agreement requirement, in itself, can constitute private inurement or 
private benefit. Hermann Hospital Closing Agreement supra note 127, at L-5. 
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A less expensive path to the cost-effective offering of divergent health 
care services is through horizontal integration, which involves the creation 
of alliances with other health care providers in an effort to consolidate the 
provision of various services not available from any one member of the 
alliance. Through such alliances, a health center gains the ability to offer 
a wide range of services without having to invest the capital necessary to 
vertical integration. For example, a health center oriented towards acute 
care can gain access to and offer primary care by joining an alliance with 
hospitals or other health care providers with a wider ability to render 
general health care, but an insufficient ability to offer acute care. Alliance 
participants also benefit through an ability to consolidate administrative 
functions and thereby achieve an economy of scale. Thus, an alliance 
consisting of four hospitals can contribute to and utilize the services of a 
single legal or personnel department rather than each hospital maintaining 
its own such departments. The resulting advantage is not available using 
the vertical integration approach, which generally results in greater 
administrative support costs. 

The primary methods of achieving horizontal integration include joint 
operating agreements between unrelated tax exempt health care 
organizations and joint ventures between tax exempt and taxable health care 
organizations. Both forms of alliances create issues with iegard to a health 
center’s exempt purpose, the private benefit prohibition, and the unrelated 
business income tax. Joint operating agreements are discussed here, while 
joint ventures are discussed in Section III C. below. 

An understanding of the joint operating agreement building blocks begins 
with further analysis of Treasury Regulation 1.502-1(b). Enacted in 
conjunction with Congressional efforts to prevent “unfair competition,”””” 
the regulation states that an organization which provides goods or services 
to one or more unrelated exempt organizations is not engaged in a 
charitable activity or an activity which furthers an exempt purposes, even 
if the providing organization engages in no other activities.°* That is, an 
organization the sole purpose of which is to assist exempt organizations is 
not entitled to tax exempt status under I.R.C. § 501(c)(3)."° The regulation 
also provides that an already exempt organization which provides goods or 
services to unrelated exempt organizations, even those with identical 
exempt purposes, engages in an unrelated business trade or business for 
purposes of I.R.C. § 513. In essence, the regulation conclusively 
presumes that acting as a consolidation entity for unrelated exempt 





157. For the history of Treas. Reg. § 1.502-1(b), see Associated Hosp. Servs., Inc. v. 
Commissioner, 74 T.C. 213, 217-21 (1980). 

158. Treas. Reg. § 1.502-1(b). The regulation is quoted in full at footnote 80. 

159. Id. This prohibition has not always applied. In Revenue Ruling 69-572, 1969-2 C.B. 
119, for example, the Service granted tax exempt status to an organization the sole purpose of 
which was to provide rental space exclusively to unrelated exempt organizations. 

160. Treas. Reg. § 1.502-1(b). 
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organizations results in unfair competition and should therefore be 
prohibited.’ Thus, an exempt hospital that agrees to provide a certain 
diagnostic procedure for other unrelated exempt hospitals is engaging in an 
unrelated trade or business. 

The significant exception to the regulatory pronouncements is that an 
organization which provides goods and services solely to its parent or sister 
exempt organizations is entitled to exempt status under I.R.C. § 501(c)(3), 
provided the goods or services are necessary to the parent or sister 
organization’s exempt purpose; if an already exempt organization engages 
in the same activity with respect to an exempt parent or sister organization 
it will not be engaged in an unrelated trade or business.*** The exception 
is based upon a common sense recognition that dealings between parent or 
sister corporations are economically equivalent to one large corporation 
doing business with itself, notwithstanding the legal fiction of corporate 
separateness, and therefore does not create unfair competition.“ Thus, an 
exempt hospital that agrees to provide a certain diagnostic procedure solely 
to its parent or sister organization is not engaged in an unrelated trade or 
business. 

Treasury Regulation 1.502-1(b)’s requirement that alliance participants 
be related imposes a significant but not insurmountable barrier on health 
centers which seek consolidation with other exempt health care providers. 
The Service does not require the formal parent-subsidiary relationship 
discussed in the Regulation, and which might result from a legal merger, but 
it does require a level of formal interconnectedness between the parties such 
that the result has come to be known as a “virtual merger.” That term 
applies to a contractual relationship—the joint operating agreement—the 
effect of which closely resembles a legal merger, but which does not involve 
a transfer of legal title, or the formal relinquishment of separate corporate 
identity.°° Once implemented, a joint operating agreement allows the 
formally unrelated exempt parties to provide necessary goods and services 
to each other without engaging in an unrelated business. 

To be effective, a joint operating agreement must result in a parent-type 
organization which exercises operational and financial control over all the 





161. For an in-depth critique of this conclusion and the theoretical underpinning of Treas. 
Reg. § 1.502-1(b) see Darryll K. Jones, Creating Complex Monsters: Joint Operating Agreements 
and The Logical Invalidity of Treasury Regulation 1.502-1(b), 3 FLA. TAX. REV. 563 (1997). 

162. Treas. Reg. § 1.502-1(b). 

163. Id. 

164. See supra note 84; see also Treas. Reg. § 1.502-1(b). (“[{E])xemption will not be lost 
because, as a matter of accounting between the two organizations, the subsidiary derives a profit 
from its dealing with its parent.”). 

165. Roderick Darling & Marvin Friedlander, Virtual Mergers—Hospital Joint Operating 
Agreement Affiliations, in INTERNAL REVENUE SERVICE, 1996 EXEMPT ORGANIZATIONS CONTINUING 
PROFESSIONAL EDUCATION TECHNICAL INSTRUCTION PROGRAM TEXTBOOK 132 (1996). (“Because 
a joint operating agreement affiliation is not a true merger, it has come to be called a ‘virtual 
merger.) The IRS textbook is an internal manual used by the Service to train its personnel. 

166. Id. 
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participants.” By imposing common control similar to that applying to 
parent, subsidiary and sister corporations, the joint operating agreement 
brings the participants within the rationale of Treasury Regulation 1.502- 
1(b), which, in allowing the tax free exchange of goods and services, 
recognizes as a practical matter that goods and services are in effect being 
transferred within a single entity." Thus, the joint operating agreement 
must result in the appearance of a single entity even though the parties do 
not intend an actual merger or a formal parent-subsidiary relationship. 

The Service has promulgated what is essentially a checklist for the proper 
drafting of an effective joint operating agreement.” The checklist sets out 
the indicia of common control which the Services believes necessary to 
achieve the parent-subsidiary-sister-type relationship contemplated by 
Treasury Regulation 1.502-1(b). The Service emphasizes, however, that no 
single fact or pattern of facts is required in every case. Instead, the totality 
of the facts and circumstances must demonstrate a common source of 
control over the alliance participants such that the several formally 
unrelated alliance members constitute the functional equivalent of a single 
organization.’” 

The first indicator of common control is the delegation of “significant 
management responsibility” to a central governing organization (commonly 
referred to as a “joint operating company”).’”* The joint operating company 





167. If the equivalent of a parent-subsidiary relationship is established, dealings 
between the parent and the subsidiary that would not otherwise have resulted in 
unrelated trade or business are considered to be merely a matter of accounting. . . 
Joint operating agreements between or among previously independent hospitals and 
hospitals systems usually do not provide the “parent” authority over boards of 
directors and assets. Therefore, the Service must look for other explicit 
manifestations of control so dealings between the hospitals (and the parts of the 
hospital systems that are completely financially integrated) under the agreement are 
between organizations that are the equivalent of a parent and its subsidiary and thus 
not unrelated trade or business. 

Id. at 134. 

168. Id. 

169. Id. at 134-36. 

170. The... facts and circumstances provide the basis for more flexible control analysis 
that does not rely strictly on the degree of structural control or any one factor. 
Although some factors are more significant than others, the analysis looks to a 
preponderance of all the facts and circumstances that demonstrates significant 
control over management and financial decisions which have been ceded by 
participating entities to a governing body under a joint operating agreement or a 
“super” parent organization. There may be other facts and circumstances that have 
not been listed and they too will be considered if raised by organizations. 

Id. at 135. 

171. Significant management authority may be demonstrated by the following: 

(1) Authority to establish budgets. This significant aspect includes responsibility to 
establish overall budgets, as well as authority to approve major expenditures, debt, 
contracts, managed care agreements, and capital expenditures. This aspect also 
considers whether the JOA governing body regularly meets to establish long term and 
short term budgets and to implement its decisions. 
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must have concrete authority not only over long range plans, but also over 
“day-to-day” management decisions. A second indicator considers the ease 
with which a joint operating agreement may be dissolved or a participant 
may withdraw from the joint operating agreement.’ The easier it is to 
dissolve or withdraw from a joint operating agreement, the less logical it is 
to view the alliance as the functional equivalent of a single organization. For 
example, the existence of informal dispute resolution procedures, 
particularly binding arbitration, makes it more difficult for a participant to 
withdraw from the joint operating agreement, and thereby provides a level 
of permanence coming closer to that found in an actual merger. The third 
indicator is whether any particular participant reserves significant power 
unto itself.” The recitation of this factor includes a statement, however, 
that the reservation of power based upon a participant’s ethical, moral or 
religious philosophy is permissible.’* The final factor looks to whether any 
participant may exercise routine veto power over decisions made by the 





(2) Authority by the JOA governing body to monitor and audit each participating 
entity's compliance with its directives. This is a significant aspect. 
(3) Authority to direct services. This significant aspect considers whether the JOA 
governing body can direct that health care services be undertaken or not be 
undertaken by the participating entities. For example, whether the governing body 
of the JOA can direct a participating hospital to refrain from being a provider of 
pediatric services. 
(4) Authority to enter agreements that bind participating entities, particularly 
agreements with managed care providers. 
(5) Authority to hire and fire personnel. 
(6) Authority to grant hospital staff privileges. 
(7) Authority to set or approve fees and prices. 
(8) Authority to buy assets for and sell assets of participating entities. 
(9) Authority to re-allocate income among the participating entities to balance income 
and expenses to assure financial integration and to achieve mutual objectives. 

Id. at 136. 

172. Factors that establish a permanent arrangement include whether there are 
significant penalties or other hindrances to terminating the agreement, and whether 
there are mechanisms such as direct negotiations and binding arbitration in place to 
resolve disputes among the parties. The degree to which the JOA is permanent also 
effects the determination whether the JOA establishes the equivalent of a 
parent-subsidiary relationship. 

Id. at 136. 

173. If participating hospitals retain some authority, this is not necessarily 
determinative of whether the equivalent of a parent-subsidiary relationship has been 
established. For example, authority over ethical or moral issues based on religious 
principles may be reserved by the participating entities. If all of the other 
surrounding facts and circumstances showed that sufficient authority had otherwise 
been ceded to the JOA governing body, this type of reservation would not preclude 


a finding that the equivalent of parent-subsidiary relationship had been established. 
Id. 


174. Id. 
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common governing body.”” If so, then authority really hasn’t been ceded to 
the consolidation entity since any one party might thwart the joint operating 
company’s authority. The indicia set out by the Service are not exclusive; 
there may be other factors which in particular cases demonstrate the 
necessary control. 

There are no cases, statutes or regulations specifically addressing joint 
operating agreements. Instead, the Service has demonstrated the applica- 
bility of the joint operating agreement requirement exclusively through 
private letter rulings.”° The most instructive ruling for purposes of this 
article is Private Letter Ruling (PLR) 96-51-047. In that ruling, the Service 
addressed a joint operating agreement involving the University of Cincinnati 
Hospital, the University of Cincinnati College of Medicine and three other 
unrelated, tax exempt, nonacademic health care organizations.” Assuming 
that substantial overlap existed with regard to services offered by each 
participant, the presence of five free-standing hospitals within a single 
health care community implies an inherent degree of unnecessary overhead 
and service duplication. It is also safe to assume that the oversupply of 
services within the community provided a significant degree of leverage for 
managed care organizations, since no single health care provider could 
provide a wide enough variety of services such that it could negotiate 
effectively with managed care organizations. These assumptions likely had 


their harshest effect on the University of Cincinnati Hospital and College of 
Medicine, to the extent the Hospital and College of Medicine operated in the 





175. A veto power is not the same as a power to initiate an action. If authority ceded 
to the JOA governing body is merely the power to veto actions taken by participating 
hospitals, then the facts and circumstances necessary to establish the equivalent of 
a parent- subsidiary relationship would not be present. Similarly if actions of the 
JOA governing body are not subject to veto by the participating hospitals, this too 
would negate a finding that the hospitals function as subordinates of the JOA. 

Id. 

176. Priv. Ltr. Rul. 97-22-042 (Mar. 7, 1997); Priv. Ltr. Rul. 97-21-031 (Feb. 26, 1997); Priv. 
Ltr. Rul. 97- 18-022 (Feb. 4, 1997); Priv. Ltr. Rul. 97-16-021 (Jan. 17, 1997); Priv. Ltr. Rul. 
97-14-011 (Dec. 24, 1996); Priv. Ltr. Rul. 96-51-047 (Sept. 24, 1996). A private letter rulings is 
a written opinion issued to a particular taxpayer interpreting the tax effect of a stated fact 
situation. 26 CFR § 601.201(a)(2) (1997). It may not be cited as precedent by persons other 
than the taxpayer to whom it is issued. I.R.C. § 6110(j)(3) (1997). Nevertheless, in the absence 
of statute, case law, regulation or revenue ruling, it provides nonprecedential guidance as to the 
Service’s view of certain transactions. Private letter rulings are published by commercial 
publishers such as Commerce Clearing House, Inc. and Prentice-Hall, Inc. 

177. Before the Service releases private letter rulings, it deletes the names of persons or 
entities involved as well as geographical or other information which might suggest the identity 
of those involved. Thanks are owed, however, to Ms. Kathleen Bruvold, Associate General 
Counsel at the University of Cincinnati for providing the author with a copy of the joint 
operating agreement involved in Priv. Ltr. Rul. 96-51-047 [hereinafter Greater Cincinnati JOA]. 
A copy of the agreement is on file with the publisher. The other health care organizations 
involved in that ruling were The Christ Hospital, a 501(c)(3) organization having its principle 
offices in Cincinnati, Ohio, St. Luke’s Hospital, a 501(c)(3) organization having its principle 
offices in Ft. Thomas, Kentucky, and Jewish Health Systems, Inc., a 501(c)(3) organization 
having its principle offices in Cincinnati, Ohio. Greater Cincinnati JOA, supra at 73. 
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manner typical of academic health centers. Thus, consolidation can be 
assumed to have been beneficial to all participants, but especially the 
University of Cincinnati. 

As a matter of tax law, the resulting joint operating agreement expertly 
addresses the issues raised by the interaction of academic health center 
operations, exempt qualification requirements and the realities of managed 
care. Significantly, the agreement explicitly adopts and recites the three 
bases of tax exemption applicable to academic health centers, and does not 
simply rely on health care delivery as its justification.” In the language of 
managed care, the agreement also establishes that the primary motivation 
for the alliance was “enhancing the availability, efficiency, and economy of 
hospital facilities and the services rendered thereby, by providing for 
cooperation of hospital agencies and the utilization of shared facilities and 
services to obtain economies in operation and more effective health 
service.”"” Likewise, the agreement explicitly states that the alliance 
participants sought to create an integrated health care system which could 
reduce costs and thereby remain viable in a managed care environment 
focused on capitation arrangements.” The drafters therefore seemed fully 
cognizant of the importance of articulating the alliance goals using language 
particularly relevant to tax exemption requirements. 

The agreement negotiates the barriers of Treasury Regulation 1.502-1(b) 


in an equally comprehensive manner. The alliance participants created a 
joint operating company which possessed almost all the powers which a 


governing board might have over a single entity,*” including the power to 





178. The Alliance is intended to further the charitable, educational and scientific 
missions of the JOC and the Participating Entities, with respect to teaching, research 
and meeting the health care needs of the communities served by the Participating 
entities. 

Id. at 12. 

179. Id. at 2. 

180. To enhance the general health status of the communities by developing the 
capabilities to manage enrollee health care costs through risk-sharing arrangements 
including capitation; offering new methods of health care delivery including 
wellness, preventative health initiatives and patient satisfaction measures. 

Id. at 13. 

181. 3.3 Role of the Joint Operating Company Board. The JOC Board, subject to certain 
powers reserved to the Participating Entities, shall have responsibility for the overall 
management and supervision of the JOC and its affiliates, including but not limited 
to the operation of the Alliance, in furtherance of the purposes set forth in the 
Articles of Incorporation, including but not limited to the power to: 

3.3(a) Establish appropriate policies and strategic direction to enhance the Alliance 
to function as an integrated health care delivery system providing a full range of 
health care services without regard to race, creed, color, national origin or economic 
status. 

3.3(b) Facilitate cooperative and collaborative efforts by and among the Partici- 
pating Entities with respect to the provision of health care services, including but not 
limited to efforts to enhance existing health care delivery facilities and systems and 
establish efficient and economical systems of health care delivery operating on an 
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retain all net revenues generated by individual participants and to redirect 
those revenues where needed among the alliance participants."** The joint 
operating company also had the authority to require the relocation of 
physical plant and equipment belonging to alliance participants in order to 
effectively achieve alliance goals.“ Additionally, the joint operating 
company had the authority to approve budgets for individual participants 
and the overall alliance; the joint operating company had authority to 
appoint the chief operating officer for each participating hospital, enter into 
contracts binding each alliance participant, determine which participant 
would provide certain services, establish priorities, and make strategic plans 
for the alliance.“° These powers addressed the Service’s “significant 
management responsibility” factor rather handily and thus resulted in the 
single entity appearance required of Treasury Regulation 1.502-1(b). 

The other indicators listed by the Service generally concern the extent to 
which the delegation of significant management responsibility in the joint 
operating agreement is limited through the inclusion of certain reservations 
or the easy ability to dissolve the agreement. As with the first factor, the 
joint operating agreement addresses these requirements in a manner which 





integrated basis and providing a coritinuum of care; 

3.3(c) Reduce the cost of the delivery of health care services and otherwise effect 
efficiencies and economies of scale in the delivery of health care services by the 
Participating Entities; 

3.3(d) Enhance the health status of the community by developing and offering new 
and/or expanded health care services, including but not limited to wellness programs, 
preventive health initiatives and services, and community and patient need and 
satisfaction assessments; 

3.3(e) Govern the Alliance and provide health care services in a non-discriminatory 
manner for the benefit of all persons in the community, including the indigent and 
those persons whose care is paid for in whole or in part through government 
sponsored programs such as Medicare or Medicaid; 

3.3(f) Develop, promote, operate and/or support educational and scientific research 
activities and programs through the Alliance in furtherance of the general health of 
the communities served by the Alliance; 

3.3(g) Review and approve financial and strategic plans and operating and capital 
budgets for the Alliance to be developed and implemented by JOC management, 
including issuance of all debt; 

3.3(h) Enter into contracts on behalf of the Participating Entities with respect to the 
organization and operation of the Alliance; 

3.3(i) Hire, evaluate and compensate the JOC CEO and participate in the selection 
of the other senior management of the Alliance; and 

3.3(j) Do all other things necessary and appropriate to carry out the duties and 
responsibilities of the JOC in governing, managing and operating the Alliance and 
achieving its strategic goals consistent with the terms and conditions of this 
Agreement. 

Id. at 14-15. 
182. Id. at 21-22. 
183. Id. at 19. 
184. See infra note 181. 
185. See infra note 181. 
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demonstrates an awareness of the theory behind Treasury Regulation 
1.502-1(b). For example, the joint operating agreement allows a participant 
to withdraw from the agreement when changes in applicable law effect the 
alliance’s operations, but then only after a ninety day negotiating period 
designed to adjust the alliance’s operation consistent with law. In 
addition, a participant may withdraw when another participant breaches an 
obligation imposed by the agreement, but only after negotiation and 
arbitration.’ The Service ruled that these limitations essentially addressed 
the second and third indicators discussed above. 

The final indicator, the reservation of rights or veto power, creates special 
issues when the joint operating agreement involves an academic health 
center. Academic health center administrators quite correctly resist the 
notion that management and control of academic affairs be relinquished to 
an outside authority. Thus, the joint operating agreement in PLR 96-51-047 
provided and the Service agreed that the College of Medicine would not be 
subject to the joint operating company’s authority, but would retain 
exclusive authority with respect to academic decisions affecting the 
College." The agreement also provided for special budgetary procedures 
with respect to College of Medicine funding and budgeting processes.” 
Although the Service did not specifically address these reservations, its 
overall approval provides some assurance that an academic health center 
need not relinquish any degree of academic control in conjunction with a 
joint operating agreement. 

As a result of its approval, any entity within the alliance could provide 
services for or on behalf of any other entity. By the terms of the approved 
agreement, the joint operating company occupied the position of parent 
corporation, while the University of Cincinnati and other participants 
occupied the position of subsidiary and sister corporations. Thus, the 
participants achieved consolidation and a degree of integration just as if 
they comprised a single entity or several entities connected through formal 
stock ownership. Under Treasury Regulation section 1.502-1(b), the joint 
operating company is entitled to tax exempt status, even though its sole 
function is to provide services for legally unrelated exempt entities. 
Likewise the already exempt alliance members do not engage in unrelated 
business through the provision of goods and services to other alliance 
participants as they otherwise would under the regulation. 


C. Joint Ventures 


The second and theoretically more worrisome method by which an 
academic health center may achieve horizontal integration involves joint 





. Greater Cincinnati JOA, supra note 177, at 61. 
_ 

. Id. at 20-21. 

. Id. at 25-29. 
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venture arrangements with for-profit health care organizations. That is, a 
health center might join or form a partnership or limited liability company 
(LLC) with a for-profit entity with respect to a single health center function 
(i.e., the joint operation of free standing psychiatric unit) or with respect to 
the health center’s entire operations (i.e., the joint operation of an entire 
teaching hospital). The principle advantage of such arrangements is the 
resulting access to capital, assets and business savvy which a for-profit 
health care provider can bring to the bargain. The principal disadvantage 
of such arrangements, and the one which should concern health center 
administrators most, is the potential that the joint venture is formed or 
operated in a manner which does not further the health center’s exempt 
purpose, or which results in an impermissible private benefit for the 
for-profit co-venturer. Since these potentialities necessarily remain 
throughout the term of the arrangement—as part of the joint venture’s 
continuing operations—joint ventures require constant tax monitoring and 
oversight. 

Prior to 1980, the Service considered an exempt organization’s 
participation as a general partner in such an arrangement as impermissible, 
per se. The Service believed that since a general partner owed a fiduciary 
duty to the interests of the for-profit limited partners, it could not possibly 
operate exclusively in furtherance of its exempt purpose.” That view was 
rejected, however, in Plumstead Theatre Society v. Commissioner." There, 


the Service denied tax exempt status for a theater group which entered into 
a limited partnership with a for-profit corporation to produce a play.” The 
theater group served as the general partner, while the for- profit corporation 


was a limited partner.’ After reviewing the details of the agreement the 


Tax Court stated that the theatre group was not organized or operated for the 
for-profit corporation’s private benefit and therefore was entitled to exempt 
status.™ In particular, the Court noted that the theater group’s contribution 
to the partnership was made pursuant to an “arm’s length transaction,” that 
the group did not subject the entirety of its operations to the partnership, 
and that the limited partners did not control the theater’s operations.** 
While Plumstead is significant in its recognition that an exempt 
organization may act as a general partner in a partnership with for-profit 
entities, the opinion does not sufficiently explain the concerns raised by 
such joint ventures. The Court does not address the conflict between an 
exempt organization/general partner’s duty to maximize profits for the 
limited partners and the duty to act in furtherance of the exempt purpose 





190. Rochell Korman & William F. Gaske, Joint Ventures Between Tax-Exempt and 
Commercial Health Care Providers, 75 TAX NOTES 1575, 1585 (1997). 

191. 74 T.C. 1324 (1980), affd, 675 F.2d 244 (9th Cir. 1982). 

192. Id. at 1325. 

193. Id. at 1328. 

194. Id. at 1334. 

195. Id. 
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which, under tax law, must be superior to a purely profit-making 
motivation. The fact that the agreement was negotiated at arm’s length, to 
the extent the recitation of that fact includes a finding that the exempt 
organization’s partnership interest was purchased for fair market value, 
addresses one aspect of the private benefit prohibition. That is, the fact 
suggests that the exempt organization received quid pro quo such that it 
cannot be said that its funds or assets are used, as a result of undue 
influence or poor management, to the economic benefit of a private 
interest. But the Court did not explicitly make that point. Likewise, the fact 
that the exempt organization acts as general partner might be an indication 
that the for-profit corporation is submitting itself to the exempt organiza- 
tion’s tax exempt motivation and method of operating rather than vice-versa, 
but the Court did not explicitly make that point either.” The theoretical 
worries with respect to joint ventures were instead left for exploration under 
subsequent fact situations. 

In response to Plumstead, the Service began to apply an analysis which 
addressed the theory left unexplored by the Tax Court. The Service now 
considers joint ventures in which an exempt organization acts as general 
partner permissible when doing so furthers the organization’s exempt 
purpose, does not convey an unnecessary benefit on a private party, and 
does not prevent the organization from acting in exclusive furtherance of its 
exempt purpose. These are intensely fact specific requirements and as a 
practical matter require prior Service approval before a joint venture can be 
implemented.” As a result, there are many private letter rulings exemplify- 
ing permissible joint venture arrangements.” 

Private Letter Ruling 95-17-029 is one of the most instructive and helpful 
rulings for academic health centers.” In that ruling, a 501(c)(3) university 
operated a medical school and was affiliated with two hospitals owned by 
a for-profit entity. The university’s affiliation with the two hospitals began 





196. Cf. Tech. Adv. Mem. 94-51-001 (Apr. 14, 1994) (finding that tax exempt health care 
organization managers’ undue influence and poor management resulted in private benefit). 

197. In Bob Jones University Museum and Gallery, Inc. v. Commissioner, 69 T.C.M. (RIA) 
96,247 (1996), the Tax Court stated that whether a board is controlled by a for-profit entity is 
relevant only when the exempt organization and the for-profit controlling entity engage in 
transactions resulting in unreasonable compensation for goods and services. This suggests that 
an exempt organization’s board might be exclusively controlled by a for-profit entity as long as 
transactions between the exempt and for-profit organizations do not result in private inurement. 

198. Korman & Gaske, supra note 190, at 1585. 

199. Id. 

200. Id. at 1583. The authors provide a useful chart showing the general facts involved in 
23 private letter rulings. 

201. Pri. Ltr. Rul. 95-17-029 (Jan. 27, 1995). Other private letter rulings addressing academic 
health centers include Priv. Ltr. Rul. 93-19-044 (Feb. 18, 1993); Priv. Ltr. Rul. 84-32-014 (Apr. 
9, 1984). Private Letter Ruling 95-17-029 is thought to involve a joint venture between 
Creighton University in Omaha, Nebraska and American Medical International, Inc.. Elizabeth 
Mills, Whole Hospital Joint Raise Questions About Exemption, 7 J. TAX’'N EXEMPT ORGS. 204, 207 
n.7 (1997). 
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in 1892, but the hospitals were owned by the for-profit entity only since 
1984. After the for-profit entity purchased the hospitals, the university and 
for-profit entity began to have conflicts concerning hospital operations. The 
conflicts threatened the continued viability of both parties and ultimately 
resulted in litigation between the parties. To resolve the conflicts, the 
parties proposed that the university would purchase one of the hospitals 
and contribute it to a limited liability corporation formed with the for-profit 
entity which would contribute the other hospital along with unspecified 
clinics it previously owned. The for-profit entity would act as the manager 
of the LLC’s day-to-day operations for a fee consistent with reasonable 
hospital management fees, but would have to get the university’s consent 
with respect to unspecified “major decisions.” In addition, the agreement 
prohibited the for-profit entity from operating the LLC in a manner 
inconsistent with tax exemption requirements. 

The Service’s approval of the LLC arrangement, and particularly its 
analysis of the manner in which the LLC furthered the university's exempt 
purpose, strongly supports academic health centers. Unlike arrangements 
involving nonacademic health centers,”” the analysis in PLR 95-17-029 
focused exclusively on the university's educational and scientific basis for 
tax exemption. Thus, the university did not show a need for more health 
care within the community, but specifically relied upon the need to assure 
its access to patients necessary to its medical school’s teaching and research. 
This significant recognition underscores the importance of not relying solely 
on the precedents applied to nonacademic hespitals, especially when an 
academic health center is simply unable to demonstrate an unavailability 
of health services within its community. 

Having determined that the LLC furthers the university’s tri-part basis for 
tax exemption, the Service further analyzed the arrangement to determine 
whether impermissible private benefit resulted, and whether the for-profit 
entity’s profit-making motivation co-opted the university's exempt purpose 
motivation. With regard to the first consideration, the Service noted that the 
LLC was formulated through arms-length negotiations and that the 
university received fair market value in return for its initial contribution to 
the LLC. It also concluded, without much analysis, that the LLC would 
operate in a manner which maintained the university's control over its 
operations. Thus, the university’s participation in the LLC would not be 
operated pursuant to the co-venturer’s profit motivations. 

The Service’s application of the Plumstead factors, to date, have been 
within the context of joint ventures involving one of an exempt 
organization’s various functions. The Service has not yet released an 
analysis of a joint venture in which an exempt organization subjects the 
entirety of its functions to the control of a joint venture managed or operated 





202. See, e.g., Priv. Ltr. Rul. 97-09-014 (Nov. 26, 1996); Priv. Ltr. Rul. 96-45-018 (Aug. 8, 
1996); Priv. Ltr. Rul. 96-16-005 (Dec. 19, 1995). 
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by a for-profit entity. These “whole hospital joint ventures”’” involve the 
same exempt purpose and private benefit issues as single purpose joint 
ventures, but to a much greater degree. In single purpose joint ventures, the 
exempt organization’s remaining assets and operations are not subject to the 
for-profit’s use and benefit. Therefore, it is easier to conclude that the 
for-profit entity’s profit motivation is not co-opting the exempt 
organization’s exempt purpose motivation. In addition, the for-profit does 
not invariably profit from the unlimited use of the exempt organization’s 
exempt status and assets. In whole hospital joint ventures, these 
conclusions are not so readily apparent. 

Although not yet approved, a proposed joint venture agreement between 
University Medical Center, Inc. (UMC), a tax exempt health care 
organization, and Columbia Jacksonville Healthcare Systems, Inc. 
(Columbia), exemplifies the concerns related to whole hospital joint 
ventures.” It also demonstrates how the presence of the Plumstead factors 
may be insufficient to guard against the encroachment of profit motivations 
into the actions of an exempt organization.” 

The UMC-Columbia Joint Venture Agreement involved a private, tax 
exempt health care organization, financed by governmental bonds which 
served as a teaching hospital for the University of Florida. The agreement 
recited that the joint venture was undertaken in response to the increasing 
consolidation occurring within the relevant market and as “the best method 
for assuring the continuation of [UMC’s] health care and teaching 
mission.””” The agreement provided that both UMC and Columbia would 
contribute the use of their respective hospitals and other assets to the 
partnership. The partnership’s governing board consisted of five persons 
appointed by UMC (Category A governors) and five persons appointed by 
Columbia (Category B governors).”” Overall governing power would be 





203. Korman & Gaske, supra note 190, at 1584. 

204. I wish to thank Ms. Linda B. Miller, President of Volunteer Trustees of Not-For-Profit 
Hospitals, Washington, D.C., for providing me with a copy of the agreement. [Hereinafter 
UMC-Columbia Joint Venture Agreement] (on file with the author). 

205. For a review of state law efforts to restrict or prohibit whole hospital joint ventures see 
Michael C. Fondo & Christopher M. Jedrey, States Move to Limit Joint Ventures with For Profit 
Health Care Providers, 7 J. TAX’N EXEMPT ORGS. 3 (1997). 

206. WHEREAS, [UMC], after witnessing the formation of several multi-hospital health 

care provider networks in the First Coast region, has concluded that participation in 
a geographically disbursed integrated health care delivery system.is the best method 
for assuring the continuation of the [UMC] Entities’ health care and teaching missions 


UMC-Columbia Joint Venture Agreement, supra note 204, at 3. This particular provision is 
quoted because of its contrast to the provisions justifying the alliance in the Greater Cincinnati 
JOA. See supra notes 177-83 and accompanying text. Although the UMC-Columbia Joint 
Venture Agreement may have been motivated by the same managed care issues motivating the 
Greater Cincinnati JOA, the actual agreement devotes too little attention to a recitation of the 
charitable, educational, and scientific justifications for the joint venture. 

207. UMC-Columbia Joint Venture Agreement, supra note 204, at 14. 
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exercised equally by the two categories of governors and the agreement 
provided for a detailed negotiation and mediation procedure in the event of 
a deadlock. The profits and losses realized through the partnership would 
be distributed to the parties in accordance with the value of the assets 
contributed to the partnership’s use.” As part of the agreement, the parties 
entered into a service contract appointing Columbia as the manager of 
UMC’s hospital.” UMC would nevertheless maintain control over hospital 
operations, approval of medical staff, and quality control.” The agreement 
also provided that neither party could operate any health care facility 
outside the terms of the joint venture and that any subsequent facilities 
acquired by either party within the geographical limits of the agreement 
would be operated as part of the joint venture.”” In broad general terms, the 
parties stipulated that funding of University of Florida academic programs 
at UMC’s hospital remained an important endeavor and would not be 
negatively affected by the partnership.** Finally, the agreement provided 





208. Id. at 28-29. The provision requires that each category of governors will first negotiate 
in good faith. If the dispute is not resolved within thirty days, a single representative from each 
category negotiates for another 30 days. Either category of governors may veto the resolution 
decided upon by the two representatives, in which case (or in the event the representatives 
cannot reach agreement), the dispute is subject to 30 day formal mediation. If that fails, the 
parties must attempt to reach a resolution through informal mediation. If an agreement is still 
not reached within fifteen days of the start of the informal mediation, either party may file suit. 
Id. 

209. UMC’s initial profit share was 22%, Columbia’s profit share was 78%. The disparity 
in profit share was not an issue in Plumstead where the exempt group’s profit share was 25.5% 
and the for-profit partner’s share was 63.5%. Plumstead Theatre Soc’y v. Commissioner, 74 
T.C. 1324, 1328 (1980), affd, 675 F.2d 244 (9th Cir. 1982). In that case, though, the agreement 
was for a single purpose rather than the exempt organization’s entire activities. 

210. UMC-Columbia Joint Venture Agreement, supra note 204, at Exhibit B (Interim 
Management Service Agreement). 

211. Id. 

[UMC] shall at all times retain control over: the operation of the Hospital and related 
facilities; the approval of medical staff; the quality of care rendered in the Hospital 
and related facilities as required by applicable law; and governance and decision 
making with respect to the functions of the [UMC] Board of Directors. 

Id. 

212. UMC-Columbia Joint Venture Agreement, supra note 204, at 67. 

213. The Joint Venturers acknowledge the existence of the Affiliation Agreement 
[between UMC and the University of Florida] and recognize the value this academic 
relationship currently brings to UMC. The Joint Venture endorses and supports an 
academic tie with the University of Florida. In stating its recognition and support of 
the academic mission of the University of Florida to the Joint Venture, the Joint 
Venturers intend to conduct themselves in a way as to not advantage or disadvantage 
one medical staff of a Facility in relationship to the medical staffs of the other 
Facilities. Moreover, it is anticipated that UMC will continue its fiscal support of the 
University of Florida’s academic programs. 

Id. at 36. The quoted provision contains the essence of the agreement's recitation of the 
educational purpose served by the alliance. As noted above, supra note 204, the agreement 
does not sufficiently concern itself with the exempt purposes which underlie the grant of tax 
exempt status. 
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that the partnership could not be operated in a manner which violated 
requirements for UMC’s tax exempt status or result in unrelated business 
taxable income.” The UMC-Columbia partnership agreement thus 
contained the factors relied upon in Plumstead and subsequent private letter 
rulings issued by the Service. The parties submitted the agreement for 
approval to the Service, but after more than a year had elapsed, the Service 
had not ruled on the agreement and the parties withdrew the application for 
Service approval. 

The reason’s for the Service’s reluctance to approve the agreement despite 
its compliance with prior analysis is purely a matter of speculation but is 
most likely the result of the “whole hospital” nature of the agreement. 
Whatever the reason, the Service’s reluctance to approve whole hospital 
joint ventures where the exempt organization submits its entire operations 
to the shared control and use of a for-profit entity is justified. When an 
exempt organization subjects the entirety of its operations, assets, and 
governance to the use or control of a for-profit entity, the for-profit entity 
invariably reaps a substantial benefit from every single activity engaged in 
by the exempt organization.” In the UMC-Columbia Joint Venture 
Agreement, this result seems all the more likely since the agreement 
prevents UMC from engaging in any other related exempt activity except in 
conjunction with the for-profit partner.” It seems unlikely, too, that the 
invariable benefit is or can be commensurate with the societal benefit 


underlying the grant of tax exemption and ostensibly resulting from the 
joint venture. This is so even if the exempt organization receives fair market 
value for its contribution, or the joint venture agreement reserves unto the 
exempt organization a veto power or other mechanism designed to ensure 
the joint venture operates in accordance with an exempt purpose.” It is not 





214. UMC-Columbia Joint Venture Agreement, supra note 204, at 15. 
215. The UMC-Columbia Joint Venture Agreement has received public opposition stressing 
this and other objections: 
[UMC] would be operated as one part of a larger for-profit enterprise, whose purpose 
would be to maximize over-all economic return, not to serve UMC’s charitable 
mission. Moreover, there are no assurances or safeguards that in the event of conflict 
between economic return and service to the community, mission would come first. 
Letter from Linda B. Miller, President, Volunteer Trustees of Not-For-Profit Hospitals, to Donald 
C. Lubick, Esq., Assistant Secretary for Tax Policy, Department of the Treasury and Marcus S. 
Owens, Director, Exempt Organizations Division, Internal Revenue Service 2 (July 17, 1996) (on 
file with the author). 
216. See supra text accompanying note 212. 
217. One writer argues that the joint venture agreement deprives UMC of its ability to 
exercise control over its exempt purpose: 
The venture would strip UMC of its essential right to exercise control and supervision 
over its own affairs. It would require UMC’s board to relinquish the basic rights of 
corporate governance: its ability to fire, select, or even review its own manager (who 
is a related party to Columbia); its ability to “maintain . . . and change cultural 
characteristics of the charity; its autonomy in decisions regarding the institution’s 
capital expenditures, consolidation or expansion of services; and its right to 
renegotiate key agreements with third parties.” 
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that the exempt organization receives too little for its value or even that the 
organization acts in accordance with the co-venturer’s profit motive. It is 
that with every single activity of the exempt organization (rather than a 
single, limited endeavor), the for-profit entity gains an exponentially 
increasing amount of tangible and intangible benefit from its association 
with the exempt organization. Not only does the increase subject the tax 
exemption to indefinite private benefit, it increases the harm to the 
remaining taxable community, which must compete with the for-profit 
co-venturer without the vicarious tax exempt benefits resulting from the 
joint venture. These benefits include grants, loans, and other financing 
made available to the exempt organization as a result of its tax exempt 
status, but indirectly used on a wholesale basis by the for-profit entity via 
the joint venture. Additionally, the for-profit entity gains access to the 
exempt organization’s goodwill and fundraising mechanisms. Even if 
accounted for by way of an increase in the exempt organization’s profit 
share, the for-profit is significantly advantaged, and other taxable entities 
are disadvantaged, by the increasing strength of the joint venture resulting 
from the exempt organization’s status and community standing. Thus, the 
presence of Plumstead’s protective factors are insufficient to prevent the 
overwhelming use of tax exempt status to benefit a private interest.” 





Miller, supra note 215, at 2. Another writer makes a similar point: 

In sharp contrast to nonprofit/for-profit joint ventures involving ancillary services like 

MRI facilities—transactions quite properly approved by the Service in recent years 

—nonprofit participants in whole hospital joint ventures transfer ownership of their 

core hospital assets to joint ventures effectively controlled by for-profit partners. 

Local hospital management and staff become accountable primarily to the for-profit 

manager, rather than to the nonprofit board. The nonprofit’s continuing influence 

over hospital operations by virtue of its representation on the joint venture board is 

too attenuated to ensure that the assets it has contributed to the venture will be used 

for charitable purposes and not for private benefit. 
Letter from C. Thomas Smith, President and CEO, VHA, Inc., to Marcus Owens, Director, 
Exempt Organizations Division, Internal Revenue Service, with copy to Donald C. Lubick, Esq., 
Assistant Secretary of Tax Policy, Department of the Treasury (Dec. 10, 1996) (on file with the 
author). I tend to disagree with the characterization of the agreement by both writers to the 
extent they suggest that the particular joint venture agreement divests UMC of its ability to 
devote its activities to its exempt purpose or that it loses the ability to govern itself. See supra 
text accompanying note 211 (regarding UMC’s authority to operate the hospital as it deems 
appropriate); See also supra notes 207-08 and accompanying text (regarding UMC’s equal 
representation and authority on the board). Even if it did, those deficiencies could be easily 
corrected. Nevertheless, as I argue in the text, whole hospital joint ventures are generally 
inconsistent with the policy underlying the grant of tax exemption even when the exempt 
organization maintains control over its operations. 

218. In Bob Jones University Museum and Gallery, Inc. v. Commissioner, 69 T.C.M. (RIA) 
96,247 (1996) the Tax Court rejected the Service’s argument that a for-profit’s involvement in 
the operation of an exempt organization results in an impermissable “aura” for the for-profit. 

In that case, though, the for- profit entity appointed a minority of the board. Id. 
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D. Tax Exempt Health Maintenance Organizations 


As if to come full circle, the final strategy considered concerns an 
academic health center’s ownership interest in a Health Maintenance 
Organization (HMO). Such a strategy may be implemented using a 
for-profit entity, such as a partnership or LLC between an academic health 
center and a for-profit insurer organization, or a tax exempt entity wholly 
owned by the academic health center. The principles stated above with 
respect to joint ventures also apply in the case of an exempt organization’s 
participation in a for-profit HMO and therefore will not be discussed again 
here. This section will concern itself with the rules applicable to tax exempt 
HMO’s. 

Academic Health Centers are particularly able to establish a tax exempt 
staff-, group-, or IPA-model HMO.”” The basic tax issue raised with respect 
to tax exempt HMO’s is first whether the HMO is operating primarily for the 
private benefit of its paying members. Recall that a finding of private 
benefit may arise when an exempt organization presumptively limits its 
beneficiaries to those able to pay a membership or other fee.” Typically, 
an HMO provides treatment and other health services to its enrollees or 
members. Hence, the private benefit issue is implicated. 

In Sound Health Association v. Commissioner, the Service denied 
501i(c)(3) status to a staff-model HMO (“Sound Health”) and the HMO 


challenged the denial before the Tax Court. According to the opinion, 
Sound Health sought tax exemption as a charitable, scientific, and 
educational organization.” In addition to providing health care, Sound 
Health engaged in research and educational programs relating to health 


care.”* Health care was provided by physicians and other health care 


professionals actually employed by Sound Health™* and Sound Health 
contracted with outside specialists and hospitals to render services it could 
not provide.” The employed physicians received a salary and the outside 
health care providers rendered services under a capitation arrangement.” 
Sound Health’s primary activities involved the provision of services to its 
dues paying members. However, it had a program to financially assist 
persons within the community who could not afford to pay the dues but 
wished to be a member.”” In addition, it provided health care to any person 





. Fora discussion of the differences between the HMO types, see supra note 6. 
. See supra note 96 and accompanying text. 

. 71T.C. 158 (1978). 

. Id. at 160. 

. Id. 

. Id. at 168. 

. Id. 

. Id. at 168-69. 

. Id.at 172-73. 
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coming to the clinic on a fee-for- service basis and to any emergency patient 
without regard to his or her ability to pay.”” 

The Service denied Sound Health’s application for 501(c)(3) status, 
consistent with its view that an organization which provided benefits 
primarily to its members was not entitled to exempt status under 
501(c)(3).”” The Service also stated that the provision of insurance via the 
dues requirement was an activity not in furtherance of an exempt 
purpose.” The Tax Court disagreed, noting initially that Sound Health 
provided a limited but nevertheless sufficient amount of financial assistance 
to persons wishing to become members but unable to pay the membership 
dues.” In addition, the Court noted that Sound Health provided services 
to any non-emergency patient able to pay under a fee-for-service 
arrangement and to any emergency patient without regard to ability to 
pay.” In essence, the Court noted, Sound Health provided more charity 
care than the hospital approved in Revenue Ruling 69-545,” and thus was 
not operated for the private benefit of its financially able members.** The 
court agreed that the collection of dues constituted the provision of 
insurance and, in itself, was a commercial activity.” It emphasized, 
though, that the test was not whether a particular activity is commercial, but 
whether the activity furthered an exempt purpose.” Since the collection 
of dues furthered Sound Health’s provision of health care, the insurance 


character of the dues payment did not constitute an impermissible 


activity.”*’ 


Sound Health thus provides a roadmap for academic health centers 
wishing to establish a tax exempt staff model HMO. A factor of primary 
concern in that case was that the HMO itself provided health care services 
through its staff physicians. An academic health center could easily do 
likewise either by organizing its faculty practice plan(s) as staff model 
HMO’s which operate in the same manner as Sound Health and indeed not 
much differently than present modes of operation except the creation of 
dues paying memberships. Doing so would allow an academic health center 
the ability to achieve the ultimate level of financial integration and to thrive 
in the managed care environment from both the provider and insurer 
aspects. 

Suppose, however, that health center administrators seek to establish a 
more contemporary group- or IPA-model HMO. Either model might be more 





. Id. at 172. 

. Id. at 168. 

. Id. 

. Id.at 184. 

. 

. See supra note 60. 

. Sound Health, 71 T.C. at 184. 
. Id. at 190-91. 

. Id. 
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attractive because of the ability to maintain the present corporate structure 
of a health center’s faculty practice plans, or offer a wider range of physician 
choices and thereby attract more enrollees. Thus, a health center might 
establish an HMO which enters into contracts with the health center’s 
faculty practice plans and other physicians for the provision of health care 
services. 

In Geisinger Health Plan v. Commissioner (GHP J), the Third Circuit Court 
of Appeals denied tax exempt status to an IPA-model HMO.”* In that case, 
the HMO was organized almost identically as the HMO in Sound Health 
except that it did not directly engage in educational or scientific charitable 
activities. Instead the actual health care delivery, educational services, and 
scientific research was rendered or conducted by health care professionals 
employed by related, but nevertheless separate legal entities.“* The HMO 
merely collected dues and arranged for health care for its members from 
related organizations. Thus, the Court concluded that the HMO was 
operated primarily for the private benefit of its enrollees. In doing so, 
however, the Court indicated how an IPA-model HMO might obtain tax 
exempt status. The primary factor cited as the reason the HMO in GHP 
could not achieve tax exempt status was indeed its failure to directly engage 
in a charitable, scientific, or educational activity as did the HMO in Sound 
Health.” Thus, the Third Circuit’s reasoning was consistent with Sound 
Health’s overall conclusion that an HMO which itself engages in an exempt 
activity, whether it be health care delivery, education or scientific research, 
may achieve tax exempt status. 

An academic health center is particularly suited to meet the requirement 
imposed by GHP I even when the HMO does not itself provide health care 
as did the HMO in Sound Health. Health centers’ tri-part basis for tax 
exemption under 501(c)(3) makes the establishment of an IPA-model HMO 
merely a matter of shifting functions from one department to another. Most 





238. 985 F.2d 1210 (3rd Cir. 1993), affd, 30 F.3d 494 (3d Cir. 1994). 

239. The HMO in GHP I was created by a tax exempt entity which also controlled seven 
other exempt organizations which directly provided health care services. Id. at 1211; See also, 
Geisinger Health Plan v. Commissioner, 100 T.C. 394, 396 (1993); Geisinger Health Plan v. 
Commissioner, 30 F.3d 494, 496 (1994). The HMO in GHP I contracted with the other entities 
to provide health care for the HMO’s members. Thus, the Third Circuit described the GHP I 
HMO as an IPA-model HMO. 985 F. 2d at 1218 n.4. Like the HMO in Sound Health, the HMO 
in GHP I had a limited program for subsidizing the membership dues for financially needy 
persons. Id. at 1213-14. 

240. [T]he determination must be based upon the totality of the circumstances, with an 

eye toward discerning whether the HMO in question benefits the community in 
addition to its subscribers. Viewed in this light, GHP standing alone does not merit 
tax-exempt status under section 501(c)(3). GHP cannot say that it provides health 
care services itself. Nor does it ensure that people who are not GHP subscribers have 
access to health care or information about health care. According to the record, it 
neither conducts research nor offers educational programs, much less educational 
programs open to the public. It benefits no one but its subscribers. 
985 F.2d at 1219. 
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academic health centers have the ability to transfer all or part of its 
community health educational functions, for example, to an organization 
which also arranges for the provision of health care for a class of 
dues-paying members via separately incorporated faculty practice plans.”** 
Such an HMO would therefore be directly engaged in educational or 
scientific activities through its community health functions, while also 
supporting the health center’s larger patient access needs by contracting 
with the separately incorporated faculty practice plans otherwise 
unattractive to commercial HMO’s. The GHP I requirement therefore does 
not present a significant burden, considering health center’s tri-part basis 
of tax exemption, but requires a relatively insignificant shifting of functions 
to the newly established HMO. 

The single potential statutory barrier to a health center’s establishment 
of an IPA-model HMO is I.R.C. § 501(m) which denies 501(c)(3) status to an 
organization which provides “commercial type insurance” as more than a 
substantial part of its activities.“ The statute provides, however, that 
“commercial-type insurance” does not include “incidental health insurance 
provided by a health maintenance organization of a kind customarily 
provided by such organizations.”* Although there are no cases yet 
interpreting the provision, the legislative history clearly indicates that the 
exception applies to staff-, group-, and IPA-model HMO’s.“* Thus, reading 
the statute, legislation, and legislative history in conjunction with Sound 


Health and GHP I, leads to the conclusion that an organization which 
directly engages in an exempt activity may achieve tax exempt status and 
is not engaging in an activity amounting to the provision of 
“commercial-type insurance.” In essence, so long as the HMO is directly 





241. To be consistent with both Sound Health and GHP I, the educational activities (e.g., 
forums and lectures on health care) should be open to the public, not just dues paying 
members. In addition, the HMO should have a program to subsidize the membership fees of 
those who cannot afford to pay the fees themselves. This would not seem inconsistent with the 
public servant type mission commonly associated with academic institutions. Curiously, 
though, the Third Circuit disagreed with Sound Health's conclusion that a subsidized dues 
programs resulted in community benefit. Id. at 1219-20. The Court suggested that even if an 
HMO has a subsidized dues program, without more it would still benefit only its members 
rather than the community at large. Id. But if the entire community is eligible for membership, 
it would seem that the HMO is operated for the benefit of the entire community, notwithstand- 
ing the fact that a member of the community must take the ministerial step of applying for 
membership and demonstrating an inability to pay for the membership. 

242. “An organization described in paragraph (3) or (4) of [501(c)] shall be exempt from tax 
under [I.R.C. § 501(a)] only if no substantial part of its activities consists of providing 
commercial-type insurance.” I.R.C. § 501(m) (1994). 

243. I.R.C. § 501(m)(3)(B) (1994). 

244. The conference agreement does not alter the tax-exempt status of health 

maintenance organizations (HMO’s). HMO’s provide physician services in a variety 

of practice settings primarily through physicians who are either employees or 

partners of the HMO or through contracts with individual physicians or one or more 

groups of physicians (organized on a group practice or individual practice basis). 
H.R. REP. NO. 99-841 at 346 (1986). 
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engaged in an exempt activity which benefits the community and not 
simply its members, it may achieve tax exempt status. An academic health 
center engaged in all facets of health care delivery, research and education 
is thus particularly able to establish a tax exempt HMO. 


CONCLUSION 


In the final analysis, managed care imposes business principles designed 
to decrease costs and maximize revenues to health care providers and third 
party payers. Academic health center administrators, like their nonacade- 
mic counterparts, have no choice except to adapt to the managed care 
environment.” In essence, the adaptation has necessitated a wholesale 
revision of the way health centers operate. An academic health center 
which instead seeks to maintain its traditional operating methods incurs the 
unacceptable and unnecessary risk that the health center’s tri-part mission 
will become obsolete in a cost-benefit sense. Regardless of the extent to 
which the accomplishment of those missions benefit society, consumers 
consider the cost too high in traditional operating methods. Health center 
administrators realize and accept this fact more than anybody and thus are 
implementing new structures and paradigms. In doing so, they are adopting 
strategies and structures used in the nonacademic context, including 
primary care physician and practice acquisitions, joint ventures, joint 
operating agreements, and wholly-owned HMO’s. As a result, administra- 
tors are confronting the limitations imposed by tax laws which are designed 
to insure that the grant of tax exemption benefits the community at large 
and does not result in counterproductive unfair competition. And yet new 
strategies and structures are being implemented at a faster pace than the 
pace at which tax laws are responding to the new reality, at least in terms 
of providing bright-line answers. The basic tax provisions provide sufficient 
guidance, but for the most part only on an expensive case-by-case basis. 
Nevertheless, the tax provisions summarized in this article are favorable to 
academic health center efforts to continue their important missions in the 
midst of the managed care environment. Barring a monumental revision to 
the tangled tax code, similar to the revision of the health care system 
wrought by managed care, health center administrators must therefore 
understand and correctly implement the relatively archaic tax principles if 
their managed care efforts are to be successful. 





245. “The only way to hold on to their patient base, many universities decided, was to jump 
into the managed-care business themselves.” Mangan, supra note 57, at A33. 











MAY A PUBLIC UNIVERSITY RESTRICT 
FACULTY EXPRESSION ON ITS INTERNET 
WORLD WIDE WEB SITES? ACADEMIC 
FREEDOM AND UNIVERSITY FACILITY USE 
RESTRICTIONS 


LISA R. ALLRED* 


INTRODUCTION 


The Supreme Court has referred to academic freedom as both the freedom 
of the university “to determine for itself on academic grounds who may 
teach, what may be taught, how it shall be taught, and who may be admitted 
to study,”’ and the freedom of individual faculty members “to inquire, to 
study and to evaluate.” The Supreme Court has also stated that a public 


university has the authority to promulgate reasonable regulations of campus 
facilities to “reserve the forum for its intended purpose.”* A conflict 


between the academic freedom of the faculty members and the institution 
surfaces when the administration attempts to restrict the use of university 
facilities, such as the university’s Internet World Wide Web servers,‘ for 
faculty expression. This article addresses the tension between academic 
freedom of the faculty member and the university, and proposes that, in 
some circumstances, the content-based restriction of faculty expression on 
a public university’s Web Server is permissible and will not violate the First 
Amendment academic freedom rights of university faculty members. 
Section I provides a description of this relatively new medium of 
university expression, the university's Internet World Wide Web Site. Also 
presented is an overview of potential academic freedom issues that could 
arise when the administration retains control over messages published in 
Faculty Web Pages on its Web Server. Section II provides a historical 
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1. Sweezy v. New Hampshire, 354 U.S. 234, 263, 77 S. Ct. 1203, 1218 (1957). 
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4. See infra Section I of this article for a description of the Internet, the World Wide Web 
and related terminology utilized in this article. 
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analysis of constitutional academic freedom, and then describes the current 
constitutional free speech doctrine applicable to speech on government- 
owned property. Section III proposes that the combination of institutional 
academic freedom and the First Amendment nonpublic forum doctrine 
enable the university to control the content of Faculty Web Pages published 
on a public university’s Web Server so long as the restriction is reasonable 
in light of the purpose of the forum and is not merely an effort to suppress 
the speaker’s views. This power to manage university facilities is derived 
from the Supreme Court’s recognition that the university administration, not 
a court, is charged with controlling the use of university facilities consistent 
with the university’s mission, and the university has academic freedom to 
make such decisions. This section concludes with some suggestions for a 
university to maintain the nonpublic forum status of its computer system 
and thereby retain content control over web pages published on its Web 
Server. 


I. UNIVERSITY WORLD WIDE WEB SITES 


The Internet is a valuable and powerful tool for universities to 
communicate with the world. The Internet is a term used to describe a 
world wide network of computer networks, called nodes, that communicate 
with each other using machine language known as IP, or Internet Protocols.° 
Originally established in 1964 by the Department of Defense Advanced 
Research Projects Agency (DARPA) to maintain communications in the 
event of nuclear war,° the Internet has evolved over the past 33 years to 
become a widely used tool by individuals, business, industry and 
education.’ The size of the Internet has grown exponentially from four 
nodes installed in 1969 at the University of California, Los Angeles (then 
called “ARPANET,” an acronym for Advanced Research Project Agency 
Network) to 37 nodes in 1972 and more than 2,217,000 in 1994.° 

To access the Internet, all that one needs is a “personal computer with a 
modem, a ‘phone line, an account with a provider, and software for 
connecting and navigating” the Internet. A popular form of communicat- 
ing on the Internet is electronic mail (“email”) with approximately forty 





5. See Dan L. Burk, Federalism in Cyberspace, 28 CONN. L. REV. 1095, 1097 (1996). 

6. Douglas Dangerfield, Web Surfing, or “The Internet for the Uninformed,” 1996 AM. 
BANKR. L.J. 12. 

7. See Burk, supra note 5, at 1100. 

8. See Michael A. Fixler, Cyberfinance: Regulating Banking on the Internet, 47 CASE W. 
RES. L. REV. 81, 83 (1996). 

9. Id. For more information on methods of accessing the Internet see William F. Yancey 
et al., A Tax Lawyer's Guide to the Worldwide Web, 24 TAX’N FOR LAW. 95, 96 (1995). Some 
examples of commercial Internet service providers are: Prodigy, Compuserve, America Online 
and Microsoft Network with almost twelve million individual United States subscribers. See 
ACLU v. Reno, 929 F.Supp. 824, 833 (E.D. Pa. 1996), affd, 117 S. Ct. 2329 (1997). 
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million worldwide users.” Computer Bulletin Boards—the electronic 
equivalent of a public bulletin board where users can place and receive 
messages, ** and computer chat lines—which allow immediate real time 
communication between computer users,” are two other examples of 
communication methods on the Internet.** Although all of the methods of 
communicating on the Internet present interesting First Amendment issues, 
the focus of this article is on the World Wide Web component of the 
Internet. 

The World Wide Web, also referred to as W3, WWW or “the Web,” is 
a series of documents stored in different computers all over the Internet. 
Documents contain information stored in a variety of formats, including 
text, still images, sound and video.” “The World Wide Web exists 
fundamentally as a platform through which people and organizations can 
communicate through shared information. When information is made 
available, it is said to be ‘published’ on the Web.” 

Many universities have established an official World Wide Web site 
(“official Web Site”) on their computer systems (“Web Server”)” to 
communicate messages about the university campus, admissions, academic 
programs, and faculty.” These official Web Sites can serve as informational 





10. See Yancey et al., supra note 9, at 96. Email has been analogized to conventional mail 
because of the one-way nature of the communication; that is, email does not allow simultaneous 
dialogue. 

11. There are an estimated 30,000 to 40,000 bulletin boards currently in operation in the 
United States. Edward J. Naughton, Is Cyberspace a Public Forum? Computer Bulletin Boards, 
Free Speech, and State Action, 81 GEO. L.J. 409, 412 (1992). 

12. Reno, 929 F. Supp. at 835. 

13. See id. at 830-49 (providing a complete description of methods of communication on 
the Internet). 

14. See Dangerfield, supra note 6. 

15. Reno, 929 F. Supp. at 836. 

16. Id. at 837. 

17. Within a Web site, Web pages are typically stored on multiple computers; nevertheless, 
the singular “Web Server” will be used throughout this article to refer to these computers. A 
“home page” is the first page of a World Wide Web site. See Andrew Sebok, What's All This Fuss 
About the Internet?, 25-SUM BRIEF 8 (1996). This first page contains “a set of links designed to 
represent the organization, and through links from the home page, guide the user directly or 
indirectly to information about or relevant to that organization.” Reno, 929 F.Supp. at 836. 

18. To view a university's official Web Site one must have the World Wide Web site 
address (often referred to as “Uniform Resource Locator” (URL)). This can be obtained by 
conducting a search, using one of the search programs (often referred to as “search engines”) 
available through the World Wide Web navigation software. To find a university's Web address 
simply type in the name of the university and a list of Web cites which match the request will 
result. Once the address is known, the user can retrieve the university's Web Site. The first 
image to appear will be the Web Site’s home page which will usually contain a directory of 
other Web pages that are linked to the Web Site. The typical university directory provides 
options such as “admissions,” “general information,” “academics,” and “administration,” to 
name a few. 
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and marketing” tools for a university to convey its message to the public. 
Many universities allow faculty members to create Web pages (“Faculty Web 
Pages”) which are typically accessed by a menu system set up on the official 
Web Sites. 

Faculty Web Pages vary depending on the computer use policies of the 
universities and may include information about the classes taught by the 
faculty member, educational background, professional history and research 
areas of interest. Some may even contain personal information about the 
faculty member such as hobbies, professional affiliations and other 
interests. Others may contain information that is totally unrelated to the 
professors’ research and teaching activities at the university.” 

A potential conflict between the academic freedom of the faculty member 
and the institution arises when the university determines that a Faculty 
Web Page contains messages that are not consistent with the purpose of the 
university’s Web Site and requires the faculty member to remove the 
message, but the faculty member refuses, claiming academic freedom or 
general First Amendment rights. For example, faculty members could 
include messages about personal or political beliefs that either are directly 
presented as such, or are presented as scholarly works. Or, a professor 
could include information which the university determines is not related to 
the professor’s scholarly mission and is inconsistent with publication on the 
university's Web Site. The administration may be reluctant to restrict 


faculty speech on the Faculty Web Page because of concerns for the 
individual’s academic freedom” or general First Amendment rights, but may 
nonetheless find it necessary to restrict the speech because of problems, 
actual or potential,” that the university encounters. The following dis- 
cussion proposes that a public university may control expression in Faculty 
Web Pages published on a university’s Web Server and such control can 
extend to the restriction of faculty expression based on the content of the 





19. The marketing aspect of the university's Web Site includes recruiting students, faculty 
and staff, and possibly research grants and contracts. The Internet is also becoming a valuable 
marketing tool for business and industry. See generally, Fixler, supra note 8. 

20. For example, a tenured professor of electrical and computer engineering at private 
Northwestern University created a personal “home page” on the Northwestern Internet server, 
in which he advertised a book he had previously published which claimed that “Nazi Germany 
did not deliberately murder millions of Jews during World War II.” Edward Walsh, Professor’s 
Holocaust Views Put Freedom Issues On-Line, WASH. POST, Jan. 12, 1997, at A3. Northwestern 
University refused to remove the material because of its policy of allowing Internet access for 
any legal purpose. Id. See also Barry Bennett, The Holocaust: Denial and Memory, HUMANIST, 
May 15, 1997, at 6. 

21. See infra note 23. 

22. See Jeffries v. Harleston, 52 F.3d 9 (2d Cir.), cert. denied, 116 S. Ct. 173 (1995) (holding 
that the potential disruptiveness to the university that could result from faculty speech on 
matters of public concern is enough to outweigh the First Amendment value of the professor's 
speech). For a complete discussion of the First Amendment analysis of public employee cases, 
see Richard H. Hiers, New Restrictions on Academic Free Speech: Jeffries v. Harleston II, 22 J.C. 
& U.L. 217 (1995). 
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speech, so long as the restrictions are reasonable and not merely an effort to 
suppress the speaker’s views. 


II. ACADEMIC FREEDOM AS A FIRST AMENDMENT RIGHT”? 


Although the concept of academic freedom is often discussed in 
constitutional terms, it is “not a specifically enumerated constitutional 
right.”** Nevertheless, the Supreme Court has indicated that academic 
freedom is a “special concern of the First Amendment.”” The first notable 
Supreme Court decision that recognized the concept of academic freedom 


was Sweezy v. New Hampshire,” where Chief Justice Warren’s plurality 
decision stated: 


The essentiality of freedom in the community of American universities 


is almost self-evident . . . . To impose any strait jacket upon the 
intellectual leaders in our colleges and universities would imperil the 
future of our Nation .... Teachers and students must always remain 


free to inquire, to study and to evaluate, to gain new maturity and 
understanding; otherwise our civilization will stagnate and die.” 





23. Although academic freedom includes both a contractual component and a 
constitutional component, this article addresses only the constitutional component in the 
context of the First Amendment implications. It is important to note that academic freedom 
also exists in the faculty tenure context and the Fourteenth Amendment comes into play when 
dealing with procedural issues associated with the deprivation by the University of faculty 
members’ property rights derived from the tenure system. See generally WILLIAM A. KAPLIN & 
BARBARA A. LEE, THE LAW OF HIGHER EDUCATION (3d ed. 1995). 

However, with regard to individual academic freedom, the First Amendment academic 
freedom does not depend on the status of a faculty member as a tenured employee. Perry v. 
Sindermann, 408 U.S. 593, 599, 92 S. Ct. 2694, 2698-99 (1972). The Supreme Court held in 
Perry that the lack of a contractual or tenure right of a professor, taken alone, does not defeat 
a First or Fourteenth Amendment claim. Id. at 596, 92 S. Ct. at 2697. But the Court also 
indicated that the lack of tenure is “highly relevant ... [bJut . . . it may not be entirely 
dispositive” of his procedural due process claim. Id. at 599, 92 S. Ct. at 2698-99. 

There is also a professional definition of academic freedom that stems from the American 
Association of University Professors (AAUP) 1915 General Report of the Committee on 
Academic Freedom and Academic Tenure, which evolved into the 1940 Statement of Principles 
on Academic Freedom. See Walter P. Metzger, Profession and Constitution: Two Definitions of 
Academic Freedom in America, 66 TEX. L. REV. 1265, 1267-84 (1988). 

24. Regents of the Univ. of California v. Bakke, 438 U.S. 265, 312, 98 S. Ct. 2733, 2759-60 
(1978). 

25. Keyishian v. Board of Regents of Univ. of the State of New York, 385 U.S. 589, 87 S. 
Ct. 675 (1967). 

26. 354 U.S. 234, 250, 77 S. Ct. 1203, 1211-12 (1957). 

27. Id. at 250, 77 S. Ct. at 1211-12. The issue in Sweezy concerned the constitutional 
limitations of the legislative inquiries into subversive activities of government employees under 
a New Hampshire statute. The Court held that Sweezy’s Fourteenth Amendment due process 
rights were violated when the state attorney general questioned him about his personal 
affiliations, research and lectures at the University of New Hampshire. Id. at 254, 77 S. Ct. at 
1214. 
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Additionally, Justice Frankfurter’s concurring opinion in Sweezy, joined by 
Justice Harlan, indicated that a university has “four essential freedoms’ . . 
. to determine for itself on academic grounds who may teach, what may be 
taught, how it shall be taught, and who may be admitted to study.”” Dicta 
in University of California v. Bakke” indicated that these “four essential 
freedoms” constitute the university’s “academic freedom.” That was the 
first time the Supreme Court used the phrase “academic freedom” in 
combination with the “four essential freedoms” articulated in Justice 
Frankfurter’s concurring opinion in Sweezy, even though decisions issued 
between Sweezy and Bakke discussed academic freedom without 
specifically defining it. 

An analysis of the Supreme Court decisions that refer to the concept of 
academic freedom reveals that two of the four freedoms—“what may be 
taught” and “how it shall be taught”—have not been directly addressed by 
the Court. Similarly, the “Supreme Court [has] never spoken to the level of 
First Amendment protection afforded teachers’ in-class speech.”” 

However, in 1967, ten years after the Sweezy opinion was rendered, the 
Supreme Court addressed the concept of academic freedom in relation to the 
“who will teach” element of the “four essential freedoms” in Keyishian v. 
Board of Regents of University of the State of New York, and indicated that 
academic freedom is a “special concern of the First Amendment.”** The 
Keyishian Court evaluated the constitutionality of a New York plan, based 


partly on statutes and partly on administrative regulations, which 
conditioned prospective faculty members’ employment on signing a form 
indicating either that they were not Communists, or if they had ever been 
Communists, communicating that fact to the President of the University.” 
The Court rejected the New York plan as unconstitutional.» The Court 
reasoned that: 


Our Nation is deeply committed to safeguarding academic freedom, 
which is of transcendent value to all of us and not merely to the 
teachers concerned. That freedom is therefore a special concern of the 
First Amendment, which does not tolerate laws that cast a pall of 
orthodoxy over the classroom. “The vigilant protection of constitu- 
tional freedoms is nowhere more vital than in the community of 
American schools.” The classroom is peculiarly the “marketplace of 
ideas.” The Nation’s future depends upon leaders trained through 
wide exposure to the robust exchange of ideas which discovers truth 





. Id. at 263, 77 S. Ct. at 1218. 

. Bakke, 438 U.S. at 312, 98 S. Ct. at 2759-60. 

. Scallet v. Rosenblum, 911 F. Supp. 999, 1009 (W.D. Va. 1996). 
. 385 U.S. 589, 604, 87 S. Ct. 675, 684 (1967). 

. Id. at 592, 87 S. Ct. at 678. 

. Id. at 604, 897 S. Ct. at 684. 
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“out of a multitude of tongues, [rather] than through any kind of 
authoritative selection.” 


In reference to the New York laws and regulations, the Keyishian Court 
continued: 


“Because First Amendment freedoms need breathing space to survive, 
government may regulate in the area only with narrow specificity.” 
When one must guess what conduct or utterance may lose him his 
position, one necessarily will “steer far wider of the unlawful [zone].” 
The danger of that chilling effect upon the exercise of vital First 
Amendment rights must be guarded against by sensitive tools which 
clearly inform teachers what is being proscribed.* 


In the same year as Keyishian was decided, the Supreme Court in 
Whitehill v. Elkins,* declared unconstitutional a loyalty oath that was 
prepared by the Maryland Attorney General under a state law which 
required teachers at the University of Maryland to swear under the penalty 
of perjury that they are “not engaged in one way or another in the attempt 
to overthrow the Government of the United States, or the State of Maryland 

...”°7 The Court indicated that “[t]he continuing surveillance which this 
type of law places on teachers is hostile to academic freedom.”” Just three 
years earlier in 1964, the Supreme Court in Baggett v. Bullitt** had declared 
unconstitutional a similar loyalty oath required by Washington state statutes 
in which all state employees and teachers were required to swear under 
penalties of perjury that they were not members of subversive organizations. 
The Court determined that the law was unconstitutionally vague and, 
therefore, violated due process,“ although the court did not rely on 
academic freedom principles to reach this conclusion. The Keyishian, 
Whitehall and Baggett decisions limited the states’ ability to exclude 
teachers because of their personal affiliations and in essence expanded the 
ability of the university administration to select its faculty without state 
interference. 

As to the “who will be admitted to study” element of academic freedom, 
two Supreme Court cases are notable. The first is Regents of the University 
of California v. Bakke,“’ mentioned above, a case in which a student 
challenged the constitutionality of the admission policy to the University of 
California at Davis Medical School which consisted of two separate systems 





. Id. at 603, 87 S. Ct. at 683-84 (citations omitted). 
. Id. at 604, 87 S. Ct. at 684 (citations omitted). 

. 389 U.S. 54, 88 S. Ct. at 184 (1967). 

. Id. at 55, 88 S. Ct. at 184-85. 

. Id. at 59-60, 88 S. Ct. 187. 

. 377 U.S. 360, 84 S. Ct. 1316 (1964). 

. Id. at 371, 84 S. Ct. at 1322. 

. 438 U.S. 265, 98 S. Ct. 2733 (1978). 
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of evaluating students. Even though the Bakke plurality recognized the First 
Amendment right of the university to determine who will be admitted to 
study, the Court held the admissions program invalid under the Equal 
Protection Clause of the Fourteenth Amendment because the two separate 
admissions systems deprived the rejected applicant of an opportunity to be 
compared to those in the preferred group of applicants. This opinion 
cautions that a university’s right to academic freedom is limited by other 
constitutional considerations; therefore, administrative actions that may be 
permitted under the First Amendment academic freedom should not be 
issued without first identifying such considerations.” 

Second, in Regents of University of Michigan v. Ewing,“ a case in which 
a student was dropped in his sixth year from medical school on academic 
grounds after failing a major written examination which was required for his 
degree, the Court* recognized the freedom of the university to make 
academic judgments and held that the student’s constitutional rights were 
not violated. The Court deferred to the academic judgments within the 
university and provided guidelines for judges to follow when reviewing 
academic decisions as follows: 


When judges are asked to review the substance of a genuinely 
academic decision . . . they may not override it unless it is such a 
substantial departure from accepted academic norms as to demonstrate 
that the person or committee responsible did not actually exercise 
professional judgment .... Added to [the Court’s] concern for lack of 
standards (there are none obviously provided by the Constitution or 
elsewhere according to which judges or juries can say what norms of 
academic competence are suitable or unsuitable for any university as 
such) is a reluctance to trench on the prerogative of . . . educational 
institutions and our responsibility to safeguard their academic 
freedom, “a special concern of the First Amendment.” 


Ewing articulates the premise that judicial deference to academic decisions 
and institutional academic freedom coexist. Although Ewing addressed the 
ability of the university to evaluate students without outside interference 
from the courts, not a conflict between the faculty and the university, the 
Court clarified an important principle that this article addresses: Academic 
freedom encompasses both “the independent and uninhibited exchange of 





42. Id. at 320, 98 S. Ct. at 2763-64. 

43. Note that the Equal Protection Clause of the Fourteenth Amendment is implicated 
when on-campus speech by some violates the rights of others, for example, in the sexual 
harassment context. See infra note 62. 

44. 474 U.S. 214, 215, 106 S. Ct. 507 (1985). 

45. Justice Stevens delivered the opinion for the Court. Id. at 214, 106 S. Ct. at 507. 

46. Id. at 225-26, 106 S. Ct. at 513-14 (citations omitted). 
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ideas among teachers and students” as well as, “and somewhat 
inconsistently, . . . [the] autonomous decision-making by the academy 
itself.” 

The Court rendered a decision one year before Ewing in which it 
indirectly addressed the tension between the academic freedom of the 
faculty and the academic freedom of the institution. In Minnesota State 
Board for Community Colleges v. Knight,“ faculty members challenged the 
constitutionality of a Minnesota statute requiring public employees to select 
an exclusive professional representative to “meet and confer” with their 
public employer outside the scope of mandatory bargaining. The 
Minnesota Community College Faculty Association (MCCFA) was 
designated the exclusive representative of the faculty in the state 
community college system, and a group of the faculty who were not 
members of MCCFA attacked the constitutionality of this exclusive 
representation.” The Court defined the issue in terms of the faculty’s 
claim of “an entitlement to a government audience for their views.”** The 
Court indicated that faculty “have no constitutional right as members of the 
public to a government audience for their policy views,” and that their 
status as public employees “gives them no special right to a voice in the 
making of policy by their government employer.”** The Court held that the 
“meet and confer” provisions do not violate faculty members’ constitutional 
rights because, even though faculty involvement in institutional policy 


making is advisable,** faculty members do not have a constitutional right to 
participate in academic governance.™ The Court indicated that “[a] person’s 
right to speak is not infringed when government simply ignores that person 
while listening to others.”* 

With the effect of enhancing the concept of institutional academic 
freedom, Justice Marshall’s concurring opinion in Knight reiterated that the 





47. Id. at 226 n.12, 106 S. Ct. at 514 n.12 (citing Keyishian v. Board of Regents of the Univ. 
of the State of New York, 385 U.S. 589, 603, 87 S. Ct. 675, 683; Sweezy v. New Hampshire, 354 
U.S. 234, 250, 77 S. Ct. 1203, 1211 (1957)). 

48. Id. at 226 n.12, 106 S. Ct. at 514 n.12 (citing Regents of the Univ. of Cal. v. Bakke, 438 
USS. 265, 312, 98 S. Ct. 2733, 2759 (1978); Sweezy v. New Hampshire, 354 U.S. 234, 250, 77 S. 
Ct. 1203, 1211 (1957)). 

49. 465 U.S. 271, 288, 104 S. Ct. 1058, 1068 (1984). 

50. Id. at 278, 104 S. Ct. at 1062. 

51. Id. at 282, 104 S. Ct. at 1065. 

52. Id. at 286, 104 S. Ct. at 1066-67. 

53. See Phoebe A. Haddon, Academic Freedom and Governance: A Call for Increased 
Dialogue and Diversity, 66 TEX. L. REV. 1561 (1988) (discussing the importance of faculty 
involvement in institutional governance). 

54. Knight, 465 U.S. at 287-88, 104 S. Ct. at 1067-68. 

55. Id. at 288, 104 S. Ct. at 1068. Note that Knight has been criticized as the “least 
thoughtful” of the Court’s forum decisions in which the “majority opinion upheld the law with 
virtually no analysis of the ways in which [the] restriction on the exchange of information 
among professional employees and administrators of a college might implicate first amendment 
values.” Daniel A. Farber & John E. Nowak, The Misleading Nature of Public Forum Analysis: 
Content and Context in First Amendment Adjudication, 70 VA. L. REV. 1219, 1257 (1984). 
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Court should defer to the decisions of administrators with regard to 
university regulations in situations where the Courts would not do so if the 
government officials were involved with regulation of the university. 
Specifically, Justice Marshall wrote: 


[I]n general, colleges and universities are most likely to fulfill their 
crucial roles in our society if they are allowed to operate free of outside 
interference .... That insight should prompt us to defer to the 
judgment of college administrators—persons we presume to be 
knowledgeable and to have the best interests of their institutions at 
heart—in circumstances in which we would not defer to the judgment 
of government officials who seek to regulate the affairs of the 
academy.” 


This concurring opinion reinforces the premise that academic governance 
and policy making is the duty of the university administration, and the 
courts should give great deference to the decisions of the administration. 
Judicial deference to institutional academic freedom™ is not a new 
concept in the law. Prior to the Supreme Court’s recognition of academic 
freedom as a “special concern of the First Amendment” in Keyishian,”* the 
common law provided universities with a substantial degree of autonomy 


in resolving disputes with faculty and students. It has been said that 
institutional academic freedom to control internal affairs and judicial 
deference to university administrators go hand in hand.” This is a 
necessary correlation to protect both individual and institutional academic 
freedom. The university administration is employed to manage the 
academy according to its educational mission, and this duty requires the 
balancing of many competing factors. The Supreme Court’s recognition 





56. Knight, 465 U.S. at 294-95, 104 S. Ct. at 1071 (citation omitted). 

57. The concept of institutional academic freedom is well recognized by commentators. 
See, e.g., William H. Daughtrey, Jr., The Legal Nature of Academic Freedom in United States 
Colleges and Universities, 25 U. RICH. L. REV. 233 (1991); Susan L. Pacholski, Comment, Title VII 
in the University: The Difference Academic Freedom Makes, 59 U. CHI. L.REV. 1317 (1992); Walter 
P. Metzger, Profession and Constitution: Two Definitions of Academic Freedom in America, 66 
TEX. L. REV. 1265 (1988); Irwin H. Polishook, Academic Freedom and Academic Contexts, 15 
PACE L. REV. 141 (1994). 

58. See J. Peter Byrne, Academic Freedom: A “Special Concern of the First Amendment,” 99 
YALE L.J. 251 (1989) (recognizing that the judiciary has traditionally practiced “academic 
abstention” by its reluctance to involve itself in academic decision making). 

59. See supra notes 25-29 and accompanying text. 

60. See Byrne, supra note 58, at 323. 

61. Id. See supra notes 44-48 and accompanying text. 

62. It has been suggested that control of free speech by faculty in universities may be 
necessary where the Fourteenth Amendment conflicts with the First Amendment such as in the 
sexual harassment context or in the context of campus “speech codes and regulations that 
forbid the expression of racist, sexist, homophobic, or ethnically demeaning speech.” See 
Polishook, supra note 57, at 153; Arthur L. Coleman & Jonathan R. Alger, Beyond Speech Codes: 
Harmonizing Rights of Free Speech and Freedom From Discrimination on University Campuses, 
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of the constitutional value of academic freedom allows the university to 
fulfill this mission without judicial interference. 

These Supreme Court cases emphasize the value that the Court places on 
First Amendment protection on university campuses and its recognition of 
the importance of such protection for both the university as an institution 
and members of the faculty as individuals. The Supreme Court has 
recognized that both the university and the faculty members have academic 
freedom. The Court has also indicated that institutional policy making 
and governance is the function of the university administration and the 
courts will give great deference to the judgment of the administration.“ The 
Court, however, has not to date directly addressed a case where the 
institutional and individual First Amendment academic freedoms conflict. 
To answer the question at hand—the constitutionality of university control 
of faculty expression on a university’s Web Server—it is necessary to 
consider the broader issue of First Amendment rights outside of the context 
of academic freedom. 


A. First Amendment Free Speech Rights—Background 


A closer examination of Supreme Court decisions reveals that First 
Amendment rights on university campuses are not limited to the academic 
freedom context. Instead, academic freedom is simply a subset of the 


general notion of First Amendment protections, and a full understanding of 
the constitutional limitations of on-campus speech requires a complete First 
Amendment analysis. 

The First Amendment, applicable to the States through the Fourteenth 
Amendment, provides for protection from arbitrary governmental 
interference in individual free speech,” and reads as follows: 


Congress shall make no law respecting an establishment of religion, or 
prohibiting the free exercise thereof; or abridging the freedom of 
speech, or of the press; or the right of the people peaceably to 
assemble, and to petition the Government for a redress of grievances.” 





23 J.C. & U.L. 91 (1996). But see Neil W. Hamilton, Speech: Contrasts and Comparisons Among 
McCarthyism, 1960s Student Activism and 1990 Faculty Fundamentalism, 22 WM. MITCHELL L. 
REV. 369 (1996) (suggesting that speech policies and codes and harassment policies threaten 
academic freedom). 

63. Regents of the Univ. of Mich. v. Ewing, 474 U.S. 214, 226, 106 S. Ct. 507, 514 (1985). 

64. Minnesota State Bd. of Community Colleges v. Knight, 465 U.S. 271, 288, 104 S. Ct. 
1058, 1067-68 (1984). 

65. See David M. Rabban, A Functional Analysis of “Individual” and “Institutional” 
Academic Freedom Under the First Amendment, in FREEDOM AND TENURE IN THE ACADEMY, 227- 
301 (William W. Van Alstyne ed. 1993). 

66. Cohen v. California, 403 U.S. 15, 19, 91 S. Ct. 1780, 1785 (1971). 

67. U.S. Const. amend I. 
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However, the “First and Fourteenth Amendments have never been thought 
to give absolute protection to every individual speaker whenever or 
wherever he pleases, or to use any form of address in any circumstances he 
chooses.”"” A few examples of speech that the Supreme Court has 
determined are not protected under the First Amendment are obscenity, 
libel and/or slander,” and fighting words.” Additionally, reasonable 
government restrictions on the time, place and manner of speech are 
constitutionally permissible.”” Within the category of time, place, and 
manner restrictions lies the limited ability to protect the individual privacy 
of unwilling viewers or listeners from protected expression.”* 


B. A University’s Ability to Restrict Speech on University Facilities 


Although the Supreme Court has given strong protection to the exercise 
of constitutional rights on university campuses, the Court has indicated its 
general unwillingness to elevate the scrutiny of every university restriction 
of on-campus conduct to a constitutional level. For example, in Healy v. 
James,” the Court held that a university may deny official campus 
recognition to any group that reserves a right to violate campus rules. The 
Court indicated that it is reasonable under the First Amendment for the 
university to require that student groups agree in advance to respect 
university regulations regarding the time, place and manner of their speech- 


related activities.” In reaching its decision the Court cited a prior Eighth 
Circuit opinion of Justice Blackmun which held that “[a] college has the 





68. Cohen, 403 U.S. at 19, 91 S. Ct. at 1785. 

69. See Roth v. United States, 354 U.S. 476, 77 S. Ct. 1304 (1957); Miller v. California, 413 
U.S. 15, 93 S. Ct. 2607 (1973). 

70. See Beauharnais v. Illinois, 343 U.S. 250, 72 S. Ct. 725 (1952). 

71. See Chaplinsky v. New Hampshire, 315 U.S. 568, 62 S. Ct. 766 (1942). 

72. See Grayned v. City of Rockford, 408 U.S. 104, 115, 92 S. Ct. 2294, 2303 (1972). 

73. See Erznoznik v. City of Jacksonville, 422 U.S. 205, 211, 95 S. Ct. 2268, 2273 (1975). 
In Erznoznik, the Supreme Court held invalid a city ordinance prohibiting the showing at drive- 
in theaters of films containing nudity. The court explained that each case depends on its own 
facts; however some general principles regarding the protection of individual privacy from 
intrusion by protected speech were described as follows: 

A State or municipality may protect individual privacy by enacting reasonable time, 
place, and manner regulations applicable to all speech irrespective of content. But 
when the government, acting as a censor, undertakes selectively to shield the public 
from some kinds of speech on the ground that they are more offensive than others, 
the First Amendment strictly limits its power. Such selective restrictions have been 
upheld only when the speaker intrudes on the privacy of the home . . . or the degree 
of captivity makes it impractical for the unwilling viewer or auditor to avoid 
exposure. 
Id. at 209, 95 S. Ct. at 2272-73 (citations omitted). 

74. 408 U.S. 169, 194, 92 S. Ct. 2338, 2352 (1972). In Healy, Central Connecticut State 
College denied a student group’s request for official campus recognition because of its concern 
over campus disruption, a concern that was based on the affiliation of the student group with 
groups from other campuses which had been known for engaging in disruptive activities. 

75. Id. at 193, 92 S. Ct., at 2352. 
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inherent power to promulgate rules and regulations; that it has the inherent 
power properly to discipline; that it has power appropriately to protect itself 
and its property ....”’° The Court also reiterated its previously expressed 
position that: “[W]here state-operated educational institutions are involved, 
this Court has long recognized ‘the need for affirming the comprehensive 
authority of the States and of school officials, consistent with fundamental 
constitutional safeguards, to prescribe and control conduct in the 
schools.””” In his concurring opinion, Justice Rehnquist summarized the 
proposition that different principles apply to First Amendment concerns 
when a state university is controlling speech than when another 
organization of government is doing the same: 


I find the implications clear from the Court’s opinion that the 
constitutional limitations on the government’s acting as administrator 
of a college differ from the limitations on the government’s acting as 
sovereign to enforce its criminal laws . . . . The government as 
employer or school administrator may impose upon employees and 
students reasonable regulations that would be impermissible if 
imposed by the government upon all citizens.” 


Healy articulates the premise that a university may regulate its facilities and 
may impose time, place and manner restrictions on free expression in the 
university campus environment. 

Similarly, in Widmar v. Vincent,” the Court indicated that “a university's 
mission is education, and decisions of this Court have never denied a 
university’s authority to impose reasonable regulations compatible with that 
mission upon use of its campus and facilities." This point was then 
brought into the context of the University’s own speech in Rosenberger v. 
Rector & Visitors of University of Virginia,"’ when the Supreme Court clarified 
its statements in Widmar that the Court does not “question the right of the 
University to make academic judgments as to how best to allocate scarce 
resources” as follows: 





76. Id. at 192, 92 S. Ct. at 2352 (quoting Estaban v. Central Mo. State College, 415 F.2d 
1077, 1089 (9th Cir. 1969)). 

77. Id. at 180, 92 S. Ct. at 2345-46 (quoting Tinker v. Des Moines Ind. Sch. Dist., 393 U.S. 
503, 89 S. Ct. 733 (1969)). 

78. Id. at 201-03, 92 S. Ct. at 2356-57. 

79. 454 U.S. 263, 102 S. Ct. 269 (1981). In Widmar, the university created what, two years 
later, Perry would define as a limited public forum by opening up its facilities to student groups. 
The Court held unconstitutional a university ban on the use of facilities by student religious 
groups where other student groups were allowed access to the facilities. The holding of Widmar 
is not relevant to the issue at hand because it is a limited public forum analysis. 

80. Id. at 268 n.5, 102 S. Ct. at 274 n.5. 

81. 515 U.S. 819, 115 S. Ct. 2510, 2518 (1995). 

82. Widmar, 454 U.S. at 276, 102 S. Ct. at 278. 
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The quoted language in Widmar was but a proper recognition of the 
principle that when the State is the speaker, it may make content- 
based choices. When the University determines the content of the 
education it provides, it is the University speaking, and we have 
permitted the government to regulate the content of what is or is not 
expressed when it is the speaker or when it enlists private entities to 
convey its own message.” 


The Rosenberger Court recognized the distinction between the university's 
messages and the private speech of students, because the university took 
action to ensure the distinction by requiring that the student groups sign an 
agreement indicating that they “are not the University’s agents, are not 
subject to its control, and are not its responsibility."* This language should 
caution universities that disclaimers of responsibility for the speech of 
individuals granted access to facilities, may indicate that the individuals’ 
speech cannot be regulated in the same manner as individuals under the 
university’s control.” 

The Supreme Court’s decision in Perry Education Association v. Perry 
Local Educators’ Association® demonstrates that the extent of allowable 
reguiations varies by the classification of the forum and the status of the 
speaker. The Perry Education Association, a duly elected exclusive 
bargaining representative for the Metropolitan School District of Perry 
Township, Indiana, was given exclusive use of the interschool mail system 
and teachers’ mailboxes in the Perry Township schools. The issue was 
whether the denial of similar access to the Perry Local Educators 
Association, a rival teachers group, violates the First and Fourteenth 
Amendment rights of that group.” The Court held that it did not,” 
reasoning that “[n]Jowhere have we suggested that students, teachers, or 
anyone else has an absolute constitutional right to use all parts of a school 
building or its immediate environs for . . . unlimited expressive purposes,”*° 





83. Rosenberger, 515 U.S. at 833, 115 S. Ct. at 2518. 

84. Id. at 835, 115 S. Ct. at 2519. 

85. Faculty members must be distinguished from students in this respect because of the 
employment relationship that exists between the faculty and the university. The ability of 
government employer to restrict employee speech involves a balancing of the employee’s 
interest in commenting on matters of public concern against the employer's interest in 
promoting the efficiency of the public services it performs through its employees. Pickering v. 
Board of Educ. of Township High School Dist., 205, 391 U.S. 563, 88 S. Ct. 1731 (1968). See 
generally Hiers, supra note 22 (describing the public employee speech cases of Pickering and 
its progeny). 

86. 460 U.S. 37, 103 S. Ct. 948 (1983). 

87. Id. at 44, 103 S. Ct. at 954. 

88. Id. at 37, 103 S. Ct. at 950. 

89. Id. at 44, 103 S. Ct. at 954. David M. Rabban, Does Academic Freedom Limit Faculty 
Autonomy?, 66 TEX. L. REV. 1405, 1408 (1988) (indicating that the AAUP’s 1915 Declaration of 
Academic Freedom does not imply that a professor is exempt from all restrains on speech, and 
a professor “who departs from the scholarly standards that justify academic freedom can be 
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and “[t]he existence of a right of access to public property and the standard 
by which limitations upon such a right must be evaluated differ depending 
on the character of the property at issue.”” The Court developed a tripartite 
analysis based on the character of the property at issue. 

The first category of property consists of public “streets and parks which 
have immemorially been held in trust for the use of the public and. . . have 
been used for purposes of assembly, communicating thoughts between 
citizens, and discussing public questions.” Property in this category is 
classified as a public forum and regulations on free speech in this category 
must meet the following standards: 


For the State to enforce a content-based exclusion it must show that its 
regulation is necessary to serve a compelling state interest and that it 
is narrowly drawn to achieve that end.... The State may also enforce 
regulations of the time, place, and manner of expression which are 
content-neutral, are narrowly tailored to serve a_ significant 
government interest, and leave open ample alternative channels of 
communication ... .” 


The second category consists of public property which is not a traditional 
public forum, but which becomes a public forum for a limited purpose 
when the government chooses to open it up for public use.” The Court 
indicated that the government does not have to open up its property,” but, 
if it does, the government must abide by the same standards as if the 
property was a public forum.” 

The third category consists of “[p}ublic property which is not by tradition 
or designation a forum for public communication... .”” As the following 
passage states, if the government property falls within this third category the 
government can restrict access on the basis of subject matter and speaker 
identity so long as the distinctions are reasonable in light of the purpose 
which the forum at issue serves. The Court wrote: 


[T]he First Amendment does not guarantee access to property simply 
because it is owned or controlled by the government. In addition to 
time, place, and manner regulations, the State may reserve the forum 
for its intended purposes, communicative or otherwise, as long as the 





disciplined or even dismissed”). 
90. Perry, 460 U.S. at 44, 103 S. Ct. at 954. 
91. Id. at 45, 103 S. Ct. 954-55 (citation omitted). 
92. Id. at 45, 103 S. Ct. at 955. 
93. Id. 


94. “[W]hen government property is not dedicated to open communication the government 
may—without further justification—restrict use to those who participate in the forum’s official 
business.” Id. at 53, 103 S. Ct. at 959. 

95. Id. at 46, 103 S. Ct. at 955. 

96. Id. 
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regulation on speech is reasonable and not an effort to suppress 
expression merely because public officials oppose the speaker’s view 
.... [T]he State, no less than a private owner of property, has power 
to preserve the property under its control for the use to which it is 
lawfully dedicated.” 


The Supreme Court classified the school mail system in the third category, 
as a nonpublic forum that was not opened up to the public.” The Court 
continued: 


Implicit in the concept of the nonpublic forum is the right to make 
distinctions in access on the basis of subject matter and speaker 
identity. These distinctions may be impermissible in a public forum 
but are inherent and inescapable in the process of limiting a nonpublic 
forum to activities compatible with the intended purpose of the 
property. The touchstone for evaluating these distinctions is whether 
they are reasonable in light of the purpose which the forum at issue 
serves.” 


Perry has been called a “seminal decision in the modern forum 
doctrine.”*” After Perry, “the nature of the publicly owned location of 
speech, rather than the nature of the governmental regulation, determined 


the degree of judicial scrutiny.” This decision demonstrates that the 
standard used to evaluate content-based restrictions differs when the forum 
at issue is a traditional public forum or a limited public forum as compared 
to a nonpublic forum. In the case of either a traditional public forum or a 
limited public forum the content-based restrictions on expression must be 
narrowly drawn and necessary to serve a compelling state interest. In the 
case of the nonpublic forum, content-based restrictions are allowed if they 
are necessary to reserve the forum for its intended purpose and are not 
issued merely because the university opposes the speaker’s views. 
Moreover, in Cornelius v. NAACP Legal Defense and Educational Fund, 
Inc.,*’ the Supreme Court clarified that the intent of the government 
determines whether a nonpublic forum becomes a limited public forum for 
First Amendment purposes. In Cornelius, the NAACP Legal Defense and 
Education Fund alleged that the Federal Government violated its First 
Amendment rights by excluding it from participating in a charity drive for 
federal employees, conducted in the federal workplace during working 





. Id. (citations omitted). 
. Id. 
. Id. at 49, 103 S. Ct. at 957. 
See David S. Day, The End of the Public Forum Doctrine, 78 IOWA L. REV. 143, 160 


. Id. at 163. 
. 473 U.S. 788, 801, 105 S. Ct. 3439, 3448 (1985). 
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hours, called the Combined Federal Campaign (CFC).** To resolve this 
issue, the Court determined that the relevant forum was the CFC, not the 
federal workplace," and that the CFC is a nonpublic forum.” In deciding 
that the forum was nonpublic, the Court stated: “The government does not 
create a public forum by inaction or by permitting limited discourse, but 
only by intentionally opening a nontraditional forum for public 
discourse.”*” The Court looked to the policy and practice of the government, 
the nature of the property, and the compatibility of the property with 
expressive activity in making the nonpublic forum determination.” 
Cornelius addressed the unanswered question after Perry of how a public 
forum is established by holding that the government must affirmatively 
open up its property for public discourse, and the government's intent as to 
the use of the property under its control determines whether a nonpublic 
forum becomes public for First Amendment purposes. 

In summary, a joint reading of these university facility cases indicates 
that a university has the authority to regulate faculty expression on its 
property. Specifically, the public university may determine which facilities 
are nonpublic forums and which are “opened up” as either public or limit 
public forums. Content-based restrictions of public and limited public 
forums must be narrowly drawn to serve a compelling state interest.” 
Perry indicates, however, that a nonpublic forum, (i.e., that which the 
university does not intend to open up to the public’), may be regulated 


based on the content of the speech and the speaker identity so long as the 
restrictions are reasonable in light of the purpose of the forum and are not 
merely because the university disagrees with the speaker’s views.’ 





103. Id. at 790, 105 S. Ct. at 3443. 

104. Id. at 801, 105 S. Ct. at 3448. 

105. Id. at 806, 105 S. Ct. at 3451. 

106. Id. at 802, 105 S. Ct. at 3449. 

107. Id. See, e.g., Forbes v. Arkansas Educ. Television Comm’n, 93 F.3d 497 (8th Cir. 1996), 
cert. granted, 117 S.Ct. 1243 (1997), in which a public cable television station was held to have 
created a limited public forum by holding a congressional debate for the Democratic and 
Republican candidates. Forbes, a duly qualified independent candidate for the Congress in the 
Third District of Arkansas, asked to be included in the debate but was refused. Id. at 499. 
Forbes claimed that this exclusion violated his First Amendment rights. Id. The Eighth Circuit 
agreed with Forbes and held that the forum at issue is not the television station, but rather is 
the debate itself. Id. at 503. The court held that the debate is a limited public forum because 
the network opened up the debate for a limited class of speakers, Congressional candidates, and 
that the network's belief that Mr. Forbes did not have a chance to win was not a legally 
sufficient reason for excluding him from the debate. Id. at 504. The Supreme Court has granted 
certiorari to review this case; however, the decision was not available prior to publication of this 
article. 

108. Perry, 460 U.S. at 45, 103 S. Ct. at 955. 

109. 473 U.S. 788, 800, 105, S. Ct. 3439, 3449 (1985). 

110. Perry, 460 U.S. at 49, 103, S. Ct. at 957. 
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III. Is A UNIVERSITY'S WEB SERVER A NONPUBLIC FORUM? 


Many universities have Internet World Wide Web Sites from which 
interested parties can obtain general information about the university as 
well as specific information about individual departments.’ Cornelius v. 
NAACP Legal Defense and Educational Fund, Inc.** indicates that the 
intent’” of the university will determine whether a university’s Web Server 
which hosts the Web Sites is a nonpublic, limited public forum or public 
forum as defined by Perry,’”* and that inaction on behalf of the university 
does not create a public forum.” As a result, a university’s Web Server is 
inherently a nonpublic forum, and will remain as such absent evidence that 
the university intended to open it up as a limited public forum or public 
forum. In fact, one lower court has already held that the university's 
“computer and Internet services do not constitute a public forum.”’”* 

Generally, university faculty members are allowed to create Faculty Web 
Pages that are often accessed from the university's official Web Site to 
communicate messages to the public about themselves and their 
department. Members of the public generally are not allowed to create links 
to personal Web Pages under the official Web Site. To qualify for the 
nonpublic forum status, it is necessary for a university to demonstrate that 
it does not intend to convert its Web Server into a limited public forum. To 
do so, public universities should look to policies at the statewide’” and 
university levels’ which limit university computer facility use for 
university purposes and define the parties allowed to use the university’s 
Web Server to create Web pages. Upon establishing that the university did 
not open up its Web Server for public use, the nonpublic forum standards 
articulated in the previous section of this article will apply. 


A. Analogous Lower Court Decisions 


The Supreme Court has not addressed a case where university faculty 
members’ use of university facilities for expressive purposes was restricted 
by the university. Moreover, lower courts have not yet addressed the issue 
of university control of faculty expression in Faculty Web Pages published 





111. See supra notes 17-20 and accompanying text. 

112. Cornelius, 473 U.S. at 800, 105 S. Ct. at 3448. 

113. Evidence of university intent will most likely come from university computer use 
policies. 

114. Perry, 460 U.S. at 44-49, 103 S. Ct. at 954-57. 

115. Cornelius, 473 U.S. at 802, 105 S. Ct. at 3449. 

116. Loving v. Boren, 956 F. Supp. 953, 955 (W.D. Okla. 1997). For a description of this 
case, see infra text accompanying notes 119-123. 

117. For examples of such policies, refer to state agency rules on the use of state resources, 
state executive orders on the use of electronic messaging, or other computer use policies that 
may exist at the state level. 
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on the university's Web Server. A few lower court decisions, however, have 
addressed university control of faculty expression on university facilities. 
A review of these opinions is instructive. 

The only case to date addressing the university’s restriction of faculty use 
of the university’s Internet system is the recent decision, Loving v. Boren.’™ 
In Loving, the court found no violation of the faculty member’s First 
Amendment free speech rights when the University of Oklahoma (OU) 
blocked a number of news groups that were being accessed through the OU 
news server.” An OU professor challenged the decision by the president 
on First Amendment grounds.” The decision to block the news groups was 
made because the OU president believed that the servers “arguably 
contained obscene material the dissemination of which would violate state 
law.”’” The court indicated, that the plaintiff (who represented himself in 
this action) failed to establish any essential elements of his case. 
Nevertheless, the court held that OU’s computer system is not a public 
forum, and that the OU policy which limits OU Internet service to research 
and academic purposes does not violate the professor’s First Amendment 
rights.** While this case does not address the restriction of faculty 
expression on a university's Web Site, it does indicate that the university 
computer system is not a public forum, as this article proposes. 

Outside the context of the Internet are three instructive First Amend- 


ment decisions.™ First, in Piarowski v. Illinois Community College District 





119. 956 F. Supp. 953 (W.D. Okla. 1997). 

120. Id. at 955. 

121. Id. at 954. 

122. Id. 

123. Id. at 955. 

124. Another instructive case, one which addressed the issue of qualified immunity of 
university administrators, is Burnham v. lanni, 119 F.3d 668 (8th Cir. 1997). In Burnham the 
university allowed the student History Club to create a display, in the history department's 
campus display case, of pictures of history professors in costumes and with props that represent 
their historical interests and specialties. Two of the faculty members were depicted in military 
costumes with weapons. Prior to the establishment of the display, another faculty member had 
received violent anonymous death threats, and as a result, she complained about the depiction 
of other faculty members in historical costumes that included guns. The Chancellor asked the 
professors to remove the pictures because of concerns about the death threats, but they refused. 
Then the Chancellor had the photographs removed. Two student History Club members, joined 
by some of the faculty members whose photos were removed, sued the University claiming a 
violation of their First Amendment rights of free expression. See Burnham v. Ianni, 98 F.3d 
1007 (8th Cir. 1996), rev'd en banc, 119 F.3d 668 (8th Cir. 1997). 

The initial decision by the Eighth Circuit panel which held that the Chancellor was entitled 
to qualified immunity, Burnham, 98 F.3d 1007 (8th Cir. 1996), was vacated. On rehearing, the 
Eighth Circuit, sitting en banc, held that the Chancellor was not entitled to qualified immunity. 
Burnham, 119 F.3d at 670. The court utilized a three-prong qualified immunity analysis as 
follows: (1) whether the faculty member’s expression is constitutionally protected speech, (2) 
whether that right was clearly established at the time of the violation; and (3) whether, given 
the facts most favorable to the plaintiffs, there are no genuine issues of material fact as to 
whether a reasonable official would have known that the alleged action violated that right. Jd. 
at 673-74. The court held that the Chancellor was not entitled to qualified immunity because 
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515,’ Judge Posner of the Seventh Circuit Court of Appeals held that 
Prairie State College did not infringe upon the First Amendment rights of 
the art department chair merely by ordering him to relocate his sexually 
explicit art exhibit to another room in the same building.” The department 
chair had created and displayed stained glass windows of nudes which 
provoked a number of complaints.” The court characterized the issue in 
this case as one in which the academic freedom of the academy and the 
individual professor were in conflict,” and reasoned that a holding that 
prohibits the college from protecting its image would “limit the freedom of 
the academy to manage its affairs as it chooses.” Noting that “[t]he artist’s 
status as an employee would give the college more control over his activities 
than over a stranger’s,”**” and that “sexually explicit though nonporno- 
graphic art can be regulated more broadly than political speech,”** the court 
held that the university’s decision to relocate the display was reasonable in 
this case. The court also considered that the first-floor gallery in the 
“College’s main building is a place of great prominence and visibility, 
implying college approval rather than just custody, and the offending 
windows could be seen by people not actually in the gallery.”*” 
Similarly, in Close v. Lederle, a University of Massachusetts art 
instructor’s art exhibit was removed from a corridor regularly used by the 
public after five days of a planned twenty-four day exhibit.’** Several of the 
paintings were nudes and contained sexually explicit “cheap titles.”*** The 
instructor sued the university for violation of his First Amendment free 





(1) the photographs were constitutionally protected expression, Id. at 674; (2) the law on 
viewpoint discrimination is well settled and the Chancellor's removal of the photographs 
constituted impermissible viewpoint discrimination, Jd. at 676; and (3) the Chancellor should 
have known that the alleged action violated the First Amendment rights of the professors. Id. 
at 677. The court also rejected the Chancellor's reliance on the public employee First Amend- 
ment line of cases of stemming from Pickering v. Board of Education of Township High School 
District 105, 391 U.S. 563 (1968). Burnham, 119 F.3d at 678. 

The dissent criticized the majority opinion for leaving out of the analysis critical facts 
regarding the violent death threats that were being waged against another faculty member and 
the effect of these death threats on the university. Id. at 681. The dissent indicated that the 
“parameters of the protection afforded to a university professor’s academic speech were not 
clearly defined in May 1992 and are not clearly defined today.” Id. at 683 (citation omitted). 
Further, the dissent argues that the removal of the photographs was not viewpoint 
discrimination, but was rather an attempt to address the potential disruptiveness that the 
photographs produced on campus. Id. at 684. 
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speech rights. The court held that the university did not violate the art 
instructor’s free speech rights by removing his exhibit.” The court did not 
address the issue in this case in terms of academic freedom, but rather 
considered the artist’s constitutional interests minimal, and the university’s 
countervailing interests as sufficient to justify their actions. The court 
indicated that: 


The defendants were entitled to consider the primary use to which the 
corridor was put.... On the basis of the complaints received, and 
even without such, defendants were warranted in finding the exhibit 
inappropriate to that use. Where there was, in effect, a captive 
audience, defendants had a right to afford protection against “assault 
upon individual privacy” short of legal obscenity.’”° 


Another university case, Shelton v. Trustees of Indiana University, 
involved on-campus political expression by a resident assistant through the 
display of an AR-15 automatic rifle and Vietnam War memorabilia in his 
dorm room.” In Shelton, university regulations forbade the possession of 
firearms, and as a result, the resident assistant was required by the 
university to remove the weapon from his room. The plaintiff failed to 
fully comply with the university’s requests and lost his position.” The 
court held that the university’s decision to not rehire the plaintiff was based 
on his insubordination, and not his political views; nevertheless, the court 
noted that “[a] public university does not violate the First Amendment when 
it takes reasonable steps to maintain an atmosphere conducive to study and 
learning by designating the time, place and manner of verbal and especially 
nonverbal expression; and the principles of academic freedom counsel 
courts to defer broadly to a university’s determination of what those steps 
are.” While Shelton does not address the control of faculty expression, 
it demonstrates that the university's academic freedom extends to decisions 
regarding the restriction of campus facilities for expressive purposes by 
university employees. 

Although not in the context of the Internet, Piarowski and Close 
demonstrate the University’s ability to restrict nonverbal job-related faculty 
expression on university facilities without violating the faculty member’s 
First Amendment or academic freedom rights. It is necessary to point out 
that in both cases, the university did not prohibit the expression entirely; 
rather, the expression was only restricted in certain university facilities. 
The control of faculty expression on the university's Web Server is 
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analogous to the removal of art work from a particular building or the 
relocation to another building, because, in requiring the removal of faculty 
expression from the Web Server, the university would not be restricting 
either the off-campus expression or the on-campus expression through a 
limited public forum or public forum. The university would simply be 
restricting the expression on the particular nonpublic forum™’—its Web 
Server. As Loving indicates, the university’s computer system can be 
classified as a nonpublic forum, which means that the proper analysis of the 
restriction of faculty expression on the university’s Web Server must follow 
the nonpublic forum analysis of Perry.*” 


B. The Control of Faculty Expression on a University’s Web Server 


A joint reading of Supreme Court opinions on academic freedom and the 
First Amendment reveals that both the university” and the faculty have 
academic freedom rights.““* These rights are in conflict when a university 
restricts job-related faculty expression on campus facilities.“ The 
university, however, also has rights that extend beyond the traditional 
academic freedom rights. A university has the ability to manage its affairs 
without outside interference,“ to impose reasonable regulations compatible 
with its mission,” to make academic judgments regarding the allocation of 
its resources,” to designate its property as a nonpublic forum,” and to 
regulate nonpublic forums based on the content of the expression and 
speaker identity.“° However, the ability to regulate is not unlimited. 
Rather, content-based restrictions on the use of university nonpublic 
facilities for faculty expression must be reasonable in light of the purpose 
the forum at issue serves and not merely an effort to suppress the speaker’s 
views.*** 

The university's Web Server is a nonpublic forum so long as the 
university does not intend to open it for public use.** Accordingly, the 
university may allow a faculty member to create a Faculty Web Page and 
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publish messages that are consistent with the purpose of the forum. If the 
faculty member chooses to use this nonpublic forum for expression that the 
university reasonably determines is inconsistent with the purpose of the 
forum, the university may require the faculty member to refrain from 
publishing the message. To do so does not prohibit the faculty member 
from expressing his or her ideas in a limited public forum or public forum. 
Accordingly, the faculty member’s rights to free expression are not impaired. 

The decision of constitutionality will turn on whether the restrictions are 
reasonable and not merely to suppress the speaker’s views.” If not, then 
the restriction will be unconstitutional. But judicial deference to university 
administrative decisions coupled with the Court’s recognition of 
institutional academic freedom™ are high hurdles to overcome to establish 
the unconstitutionality of university restrictions of faculty expression on a 
university’s Web Server. 


C. Suggestions for a University to Maintain the Nonpublic Forum Status 
of its Web Server 


The previous analysis indicates that a university is able to make 
reasonable content-based restrictions on faculty expression published in 
Faculty Web Pages on the university's Web Server so long as the forum is 
classified as nonpublic as defined in Perry.“° In reaching the forum 
decision, Cornelius indicates that the university’s intent governs.*° The 
most obvious evidence of a university’s intent can be found in its computer 
use policies. 

A university that wishes to retain control of messages published on its 
Web Server should take care to ensure that its computer use policies do not 
convert its Web Server, which is by default a nonpublic forum under 
Cornelius, into a limited public forum or public forum. This can best be 
done by avoiding policies which allow unrestricted access to publish on the 
university's Web Server. For example, a policy which allows faculty 
members to publish information in their nonprofessional capacity, as 
individuals, may be evidence that the university created a limited public 
forum. Also, a policy which allows for the creation and use of Faculty Web 
Pages for “any legal purpose” could be evidence that the university intended 
to create a limited public forum. Additionally, Rosenberger*”’ instructs that 
the university's use of disclaimers of responsibility for the speech of 
individuals granted access to university facilities may be evidence that the 
university intended to create a limited public forum. As such, a university 
that wishes to retain the nonpublic forum status of its Web Server should 
avoid disclaimers of responsibility which could be reasonably viewed as 





. See supra notes 96-99 and accompanying text. 

. See supra notes 57-61and accompanying text. 

. See supra notes 96-97 and accompanying text. 

. See supra notes 102-107 and accompanying text. 
. See supra notes 82-85 and accompanying text. 
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communicating the uriversity’s relinquishment of control over the forum. 
If disclaimers of responsibility are necessary to protect the legitimate 
liability interests of the university, such disclaimers must be carefully 
drafted to ensure that they do not express the university’s intent to 
relinquish control over the forum. 

Prior to making content-based restrictions of faculty expression on a 
Faculty Web Page, a university should undergo a review of all computer use 
policies to determine if it has created a limited public forum.” If it has not, 
then the nonpublic forum analysis will apply. Under the nonpublic forum 
analysis, Perry indicates that the university may make content-based 
restrictions of faculty expression so long as the restrictions are reasonable 
and not merely an effort to suppress the speaker’s views. To pass this 
second hurdle, the university must be able to demonstrate that it is 
reasonable to restrict the faculty expression because of the existence of valid 
university concerns with the content of the speech. These reasons must be 
sufficient to indicate that the university is not restricting the speech merely 
because the university disagrees with the speaker’s views. 

The level of evidence necessary to demonstrate the reasonableness of the 
restrictions has not yet been decided by the courts.** This article, however, 
proposes that institutional academic freedom and judicial deference to 
decisions of administrators (“persons we presume to be knowledgeable and 
to have the best interests of their institutions at heart”) should allow for 
restrictions which a university can demonstrate were, in the judgment of 
administrators, rationally necessary to protect the university. 

An awareness of the importance that the Supreme Court places on the 
First Amendment freedoms in the university environment should caution 
university administrators who desire to regulate faculty expression 
indiscriminately. In certain circumstances, through, the university admini- 
stration must make difficult decisions regarding the restriction of faculty 
expression on its Web Server. This article proposes that the university’s 
institutional academic freedom coupled with judicial deference to 
administrative decision-making indicate that a university administration 
may make reasonable content-based restriction of faculty expression on its 
nonpublic Web Server as necessary to accomplish its educational mission. 





158. Ifthe university has turned its Web Server into a limited public forum, then Perry holds 
that the university will not be able to make content-based restrictions of faculty expression 
without first demonstrating that the restriction is necessary to serve a compelling state interest 
and that it is narrowly drawn to achieve that end. See supra notes 93-95 and accompanying 
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TEACHING OR LEARNING: ARE TEACHING 
ASSISTANTS STUDENTS OR EMPLOYEES? 


DOUGLAS SORRELLE STREITZ AND JENNIFER ALLYSON HUNKLER™ 


Yale University graduate student teaching assistants contend they teach 
more to live than to learn. For the past several years Yale graduate student 
teaching assistants have been trying to organize a union to allow them to 
bargain collectively over issues such as their salaries, hours, and training.’ 
Five years of effort culminated in a grade strike voted on in December 1995 
by the Graduate Employees and Students Organization (GESO). In an effort 
to pressure the Yale administration to negotiate, graduate student teaching 
assistants withheld the grades of undergraduate students in their classes for 
several weeks.’ In January 1996, the teaching assistants voted to end their 
protest and to turn in their grades after Yale’s administration threatened to 
take away their teaching jobs for the spring semester.’ The teaching 
assistants want to organize under the protection of the National Labor 
Relation Act (NLRA or Act),* but they have met with resistance from the 
Yale administration. 

The Yale University administration has weathered several attempts by the 
graduate student teaching assistants to organize in past years, and it 
continues to maintain a firm stance against GESO’s recognition. As early as 
February of 1992, the graduate student teaching assistants participated in 
a three-day walkout organized by the two existing employee unions at Yale. 
The walkout followed negotiations between the University and the 
employee unions because the unions could not successfully negotiate the 
inclusion of graduate student teaching assistants in existing bargaining 
units.° Yale spokesperson Martha Matzke stated that Yale “will not 
recognize the group as a union because doing so would alter the long-held 
view that the graduate students are academic colleagues in training to 





* This article is the product of a joint effort begun by Douglas Sorrelle Streitz in Fall 1995, 
and completed by Jennifer Allyson Hunkler in Spring 1997. The issue is one which Doug 
followed closely and felt strongly about. After Doug’s death during the summer following his 
second year at Notre Dame Law School, his effort was continued to completion in Fall 1997, by 
Ms. Hunkler, third year law student at Notre Dame. 
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Unions Threaten Shutdown, N.Y. TIMES, Jan. 11, 1996, at B1. 
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4. NATIONAL LABOR RELATIONS ACT, 29 U.S.C. §§ 151-69 (1994). 
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become scholars.” The Yale administration maintained this position over 
the next four years. In response to the grade strike in late 1995, university 
spokesperson Thomas Conroy stated, “[w]e believe they are students. Not 
employees. They were admitted to the university. They weren't hired. 
There’s no union to recognize because there are no employees to organize.”’ 
The students called an end to the grade strike in January 1996 in response 
to what one GESO member termed “[a] campaign of intimidation and threats 
that has been unprecedented in the academic community.” All of the 
students participating in the strike received letters from the university 
informing them that they stood to be disciplined for taking part.® 
Reportedly, some of the graduate student teaching assistants were not 
rehired in the same capacity in the spring.° 

In early January of 1996, the students filed an unfair labor complaint with 
the National Labor Relations Board (NLRB) in Hartford,” charging that Yale 
had retaliated against strikers by threatening to “black-ball them from future 
employment” and to “ruin their academic careers.”"* The students 
contended that the grade strike was a protected job action under the NLRA.” 
The NLRB announced in November of 1996 that its Hartford office had been 
authorized by NLRB officials in Washington to issue a complaint against 
Yale, “under which we'd be alleging that graduate students are employees 
under the Act and the grade strike they participated in in January was a 
protected action.”** When this announcement was made, local officials 
were instructed to attempt to facilitate a settlement between the university 
and the graduate students.* The Yale administration opted for a hearing 
before Michael Miller, an administrative law judge with the NLRB, rather 
than agreeing to a settlement conceding that the graduate student teaching 
assistants were “employees.” On April 11, 1997, Yale filed a motion to 
dismiss the complaint based on the argument that GESO members were not 
“employees” within the meaning of the Act. Three days later, 





. Id. 

. See Matza, supra note 2. 

. See Judson, supra note 1. 

. Associated Press, Despite Threat, Yale Won't Settle Labor Case, BOSTON GLOBE, Nov. 20, 
1996, at B7. 

10. Telephone interview with Daryl Hale, Case Attorney, NLRB (May 1, 1996); Mr. Hale 
said that GESO had filed a complaint alleging § 8(a)(1) violations; he also said that he expected 
the complaint to be amended to include § 8(a)(3) allegations. These violations refer back to the 
rights established under § 7. A violation of § 8(a)(1) requires a threat and a § 8(a)(3) violation 
requires an action taken on the part of the employer, such as saying Yale would fire the students 
if they continued the grade strike and then actually firing them; 29 U.S.C. § 158(a)(1) & (3) 
(1994). See infra notes 47-49 and accompanying text. 

11. Michael Matza, Yale Teaching Assistants Gamble and Lose in Attempt to Unionize, PHIL. 
INQUIRER, Jan. 17, 1996, at A02. 

12. Andrew Julien, Federal Officials to Rule on Yale Grad Student Labor, HARTFORD 
COURANT, Nov. 19, 1996, at F1. 

13. Id. 

14. Id. 








1997] TEACHING ASSISTANTS: STUDENTS OR EMPLOYEES? 351 


Administrative Law Judge Miller denied Yale’s motion, stating that previous 
claims before the NLRB had not adequately addressed the issue.” Yale filed 
a second motion to dismiss in June 1997, based on the grounds that the 
grade strike conducted by GESO members was a partial strike, unprotected 
by the Act. Judge Miller agreed and dismissed the case in its entirety on 
August 6, 1997. The issue of whether graduate student teaching assistants 
are “employees” protected by the Act remains an unresolved issue. Unless 
GESO members appeal this most recent decision to the full board in 
Washington, their case will not be one in which the decision is unveiled. 

The great significance of this action by the NLRB lies in the history of 
NLRB holdings.” For over twenty years, the NLRB’s position has been that 
graduate students who do some teaching during the course of their own 
study—as well as hospital residents, and others who work in the context of 
a student or training relationship—are students, not employees under the 
Act.’”” As a result of these holdings, private universities could refuse to 
negotiate with the groups and could punish students who engaged in job 
actions.” The NLRB action against Yale indicates that the Board is willing 
to entertain the possibility that graduate student teaching assistants may be 
employees. This complaint may leave the door open for the NLRB to 
consider, for the first time in over twenty years, the issue of whether 
graduate students teaching for their academic institutions are employees. 
This move suggests a change of approach that may make it easier for 
teaching assistants to organize in the future. 

This note will discuss why the NLRB may reconsider its previous stance 
on graduate student teaching assistant membership in bargaining units, and 
their participation in collective bargaining agreements. The note will define 
and apply relevant sections of the NLRA. Section II will examine how the 
NLRB and equivalent state boards have handled student attempts at 
unionization over the past twenty-five years. This section will consider the 
divergent policies behind the conflicting state and federal decisions and the 
economic and academic climate at the time of the decisions. The last 
section, section III, will suggest how the Board’s handling of the GESO 
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complaint may shape the futures of graduate student assistants at private 
institutions as well as public institutions.” 


I. STATUTORY FRAMEWORK: THE NLRA AND RELEVANT STATE LAW 


Congress passed the NLRA in 1935 to promote national industrial 
stability. Several states have implemented legislation to emulate the 
NLRA in dealing with public educational and governmental institutions in 
their states.”" State statutes were necessary because the NLRA expressly 
exempts state governments and public institutions from coverage.” Since 
the states have closely followed the NLRA when drafting their own 
legislation, this note will use the NLRA as a basis for analyzing the labor 
policy behind allowing certain groups to unionize. Key issues include the 
definition of employee,”’ professional employee,” labor organization,” the 
appropriate bargaining unit,” and the charges of unfair labor practices.”’ 


A. The Complaint Process 


The enforcement framework behind the NLRA and the state labor relation 
acts are very similar. Both require a complaint to be filed. The labor 
relations board investigates and decides only issues that are brought to their 
attention. They will not seek out labor violations. After a complaint is 
filed, the agency decides whether to investigate it and decides whether to 
bring it before its board for a decision. If either party is not pleased with the 
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board’s resolution of the matter, that party may appeal the board’s decision 
to the judicial system. In an NLRB action the appeal is brought in the 
federal courts. State board decisions may be appealed by filing with the 
state courts. 


B. Relevant Sections of the NLRA 


1. Section 7: Rights of Employees 


The central goal of the NLRA has always been to allow employees to 
come together to better their position through collective bargaining.” The 
Act states: 


Employees shall have the right to self-organization, to form, join, or 
assist labor organizations, to bargain collectively through 
representatives of their own choosing, and to engage in other concerted 
activities for the purpose of collective bargaining or other mutual aid 
or protection... .” 


These enumerated rights are central to the purpose of the NLRA. These 
rights help define how employees may protect their interests in the 


workplace. For student employees to enjoy the rights protected by the Act, 
they must fit within the statutory definition of “employee.” So far, private 
universities have refused to classify graduate student teaching assistants as 
“employees” and the NLRB has not required them to do so. We will look 
more Closely at specific Board decisions on this issue in Section II.B. 


2. Section 2(3): “Employee” 


The primary source of disagreement between the Yale administration and 
GESO lies in establishing whether the students fall within the statutory 
definition of “employee” covered by the Act. The Act establishes that all 
persons are covered employees unless the Act explicitly states otherwise.” 
These explicit exclusions include agricultural workers, independent 





28. Id. § 151. 

29. Id. § 157. 

30. The Act provides: 
The term “employee” shall include any employee, and shall not be limited to the 
employees of a particular employer, unless the Act explicitly states otherwise, ... but 
shall not include any individual employed as an agricultural laborer, or in the 
domestic service of any family or person at his home, or any individual employed by 
his parent or spouse, or any individual having the status of an independent 
contractor, or any individual employed as a supervisor, or any individual employed 
by an employer subject to the Railway Labor Act, ... or by any other person who is 
not an employer as herein defined. 

29 U.S.C. § 152 (1994). 
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contractors and supervisors.** In addition to the exclusions listed in the 
Act, the NLRB recognizes the judicial exclusion of managerial employees.” 
The Act does not explicitly exempt graduate student teaching assistants 
from coverage. The NLRB has, however, on many occasions, excluded 
them.** The definition of “employee” in most state statutes is comparable 
to the definition in the NLRA, though some vary slightly. 


3. Section 2(12): “Professional Employee” 


When determining the appropriate employees to form a bargaining unit, 
the NLRB considers their jobs, as well as the skills necessary for performing 
those jobs. Certain positions involve a greater level of skill, require 
additional training, additional education, or both. The Board recognizes 
that skilled, unskilled, and white collar laborers often have conflicting goals; 
therefore, employees whose positions require a greater deal of skill and 
education are classified as “professional employees.” This distinction 
allows employees defined as “professional” either to form their own 
bargaining unit or to join a bargaining unit with the skilled and unskilled 
laborers. Skilled and unskilled laborers do not under ordinary circum- 
stances have the option of membership in a “professional employee” 
bargaining unit.*” 

Even if the NLRB or the courts were to determine that graduate student 
teaching assistants are “employees” under the Act, that determination 
would not, by itself, answer all definitional questions. Graduate student 
teaching assistants might additionally be classified as “professional 
employees” due to their level of education and skill.* As teachers, they 
exercise independent judgment and require additional skills of a 
predominately intellectual nature. If graduate student teaching assistants 
were Classified as “professional employees,” they would then have to 





31. 29 U.S.C. § 152 (1994). See also C.W. Post Ctr. of Long Island Univ., 189 N.L.R.B. 904, 
906 (1971). 

32. Yeshiva v. NLRB, 444 U.S. 672, 100 S. Ct. 856 (1980); NLRB v. Bell Aerospace Co., 416 
U.S. 267, 94 S. Ct. 1757 (1974). 

33. St. Clare’s Hosp. and Health Ctr. v. NLRB, 229 N.L.R.B. 1000 (1977); Cornell Univ. v. 
NLRB, 202 N.L.R.B. 290 (1973); Georgetown Univ. v. NLRB, 200 N.L.R.B. 215 (1972). See infra 
Section II.B. for an analysis of these cases. 

34. The Wisconsin statute states that “employee” “means any person who may be required 
or directed by any employer, in consideration of direct or indirect gain or profit, to engage in 
any employment, or to go or work or be at any time in any place of employment.” Wisconsin 
Industrial Relations Act, Wis. STAT. ANN. § 101.01(3) (West 1997). 

35. See infra notes 122-159 and accompanying text. 

36. 29 U.S.C. § 152(12) (1994). 

37. Id. § 152(b)(1). 

38. See Yeshiva, 221 N.L.R.B. at 1054. The Board concluded that the faculty are 
professional employees entitled to the protection of the Act because “faculty participation in 
collegial decision-making is on a collective rather than individual basis, it is exercised in the 
faculty's own interest rather than ‘in the interest of the employer’, and the final authority rests 
with the Board of Trustees.” Id. (citation omitted). 
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consider whether to join with the existing employee bargaining units at 
their universities, or to form their own unit.** The Act sets up a four-part 
test to determine whether an employee is a “professional employee:” 


[A person is a “professional employee” if he or she is:] 

(a) any employee engaged in work (i) predominately intellectual and 
varied in character as opposed to routine mental, manual, mechanical, 
or physical work; (ii) involving the consistent exercise of discretion 
and judgment in its performance; (iii) of such a character that the 
output produced or the result accomplished cannot be standardized in 
relation to a given period of time; (iv) requiring knowledge of an 
advanced type in a field of science or learning customarily acquired by 
a prolonged course of specialized intellectual instruction and study in 
an institution of higher learning... .“° 


Graduate student teaching assistants fit neatly within the statutory 
definition of “professional employee.” Their work is unequivocally 
intellectual in nature; they provide their own lesson plans incorporating 
their unique teaching styles and abilities, allowing for a significant level of 
discretion; and they are required to have a Bachelor’s degree and to be in 
pursuit of an advanced degree. Their inclusion in this class of employee 
bears directly on the bargaining unit that they will be able to form under the 
Act if they are recognized as employees for NLRA purposes. 


4. Section 2(5): “Labor Organization” 


The NLRB must next determine if graduate student organizations qualify 
as “labor organizations.”** Yale’s administration has argued that GESO is 
not a labor organization because graduate student teaching assistants are not 
“employees” under the Act.*” If, however, the NLRB finds that graduate 
student teaching assistants fall within the statutory definition of 
“employee,” the question remains whether their group qualifies as a “labor 
organization.” Congress has defined “labor organization” broadly. The Act 
states that 


[t]he term “labor organization” means any organization of any kind, or 
any agency or employee representation committee or plan, in which 





39. See C.W. Post Ctr. of Long Island Univ., 189 N.L.R.B. 904, 905 (1971); the Board 
reasoned that faculty members are “professional employees” within the meaning of § 2(12) of 
the Act and therefore are entitled to the benefits of collective bargaining. Id. at 905. The 
distinction affects the bargaining unit because faculty can elect to be included with non- 
professionals under the Act, but cannot be forced to be in a unit with non-professionals. 

40. 29 U.S.C. § 152(12) (1994). 

41. Id. § 152(5). 

42. Matza, supra note 2. 
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employees participate and which exists for the purpose, in whole or in 
part, of dealing with employers... .*° 


One may infer that such a broad definition indicates congressional intent to 
facilitate the formation of labor organizations whose purpose it is to deal 
with issues of wages, rates of pay, hours of employment, or employee work 
conditions. Based on this understanding of the definition, organizations 
like GESO represent a group of employees with a strong community of 
interest centered around the working conditions and salaries of teaching 
assistants. If the students are included in the definition of “employee,” it 
should follow that such organizations fit within the statutory definition and 
protection of the NLRA as “labor organizations.” 


5. Section 9(b): Representatives 


The Board must also determine the scope of membership in an 
appropriate bargaining unit for the graduate student teaching assistants.** 
Section 9(b) of the Act allows the Board to determine the appropriate 
bargaining unit in which to include various employees. The goal of this 
determination should be the formation of a unit that will “assure to the 
employees the fullest freedom in exercising the rights guaranteed by this 
[Act].”* This section would play a significant role in determining the 


appropriate members for a graduate student union. The Board generally 
uses a community of interest standard to determine the appropriate 
bargaining unit for a group of employees under Section 9 of the Act. Private 
universities have argued that there is no community of interest between 
graduate student teaching assistants and existing employee unions and that, 
therefore, teaching assistants should not be included in those bargaining 
units. The reasoning behind the distinction is that the two groups would 
be pursuing different goals in negotiations with a university and that it 
would distort the mentor relationship between faculty and graduate student 
teaching assistants. For this reason, should students be recognized as 
employees, they will probably form a new bargaining unit made up of only 
graduate student teaching assistants. 


6. Section 8(a)(1) & (3): “Unfair Labor Practices” 


This section presents the enforcement provisions of the Act. It defines 
what constitutes a violation of the Act and classifies these violations as 





43. 29 U.S.C. § 152(5) (1994). 

44. A bargaining unit is a group of people that have a common interest that can be 
protected through bargaining as a group without prejudice to members with different objectives. 
BLACK’S LAW DICTIONARY 150 (6th ed. 1990). 

45. 29 U.S.C. § 159(b) (1994). 

46. Yale University: University Will Contest NLRB Complaint, M2 PRESSWIRE, Feb. 3, 1997, 
1997 WL 8026139. 
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unfair labor practices. The GESO filed a complaint contending that Yale 
violated sections 8(a)(1) and (3). These two sections state: 


It shall be an unfair labor practice for an employer-(1) to interfere with, 
restrain, or coerce employees in the exercise of the rights guaranteed 
in section 157. . .; (3) by discrimination in regard to hire or tenure of 
employment or any term or condition of employment, to encourage or 
discourage membership in any labor organization . .. .*” 


The GESO alleged that Yale violated § 8(a)(1) by refusing to recognize GESO 
members as “employees” entitled to the protections guaranteed by the Act. 
The GESO claimed that by defining graduate student teaching assistants as 
primarily students, and by refusing to allow them to bargain collectively for 
various conditions of their employment, Yale infringed upon their protected 
rights. The GESO further alleged that Yale violated § 8(a)(3) by partaking 
in several retributive measures in the aftermath of the grade strike in 
January 1996. The complaint contended that Yale threatened teaching 
assistants academically and financially by saying that the university would 
withhold letters of recommendation, and that it would fire or expel students 
for their participation in the grade strike. The complaint went on to allege 
that a handful of graduate students were in fact fired or summoned for 
disciplinary hearings.“* The GESO believed that these alleged actions by 
Yale’s administration would be sufficient to satisfy the discrimination 
requirement in § 8(a)(3) of the Act. 

The definitions in the NLRA act as a model for the state statutes. Though 
the state statutes mirror the Act, the state boards and courts have taken a 
different position from the NLRB with regard to the application of the 
statutes to graduate student teaching assistants.** This dichotomy in 
treatment has resulted in two distinct lines of cases dealing with students 
who are also employees of the college or university. 


II. HISTORY OF STUDENT UNIONIZATION 


Two distinct methods of dealing with student employees emerged in the 
early 1970's. The difference was fueled by the dual higher education system 
in the United States composed of private and public universities. State 
labor boards in several states have claimed jurisdiction over student 
employees in state institutions.” These state labor boards follow labor 





47. 29 U.S.C. § 158(a) (1994). 

48. See Associated Press, supra note 9. 

49. See infra note 56 and accompanying text. 

50. In New York, the New York State Labor Relations Board (NYSLRB) held that student- 
employees are “employees” within the meaning of the state’s labor law. The NLRB tried to pre- 
empt the NYSLRB but after several decisions the federal district court concluded that the 
NYSLRB had jurisdiction in such matters. See NLRB v. Committee of Interns & Residents, 426 
F. Supp. 438 (S.D.N.Y. 1977); Committee of Interns & Residents v. NYSLRB, 391 N.Y.S.2d 503 
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statutes which are often very similar to the NLRA.” Private educational 
institutions fall under the jurisdiction of the NLRB pursuant to the decision 
in Cornell University.’ In Cornell, the NLRB decided that the Act should 
cover private educational institutions, but in several subsequent decisions 
the Board held that graduate student employees did not fall within its 
definition of employee.** Because of this split in responsibility, two 
different lines of cases developed, with different outcomes for student 
workers at public and private universities. 


A. Public Educational Institutions. 


1. Overview 


Since the early 1970's, states have dealt with graduate student teaching 
assistants at public educational institutions in three different ways. The 
states have (1) enacted legislation to incorporate students as employees,” (2) 
included them in the statutory definition of employees,” or (3) agreed with 
the decisions of the NLRB excluding them from the statutory definition of 
employee.” Overall, courts and boards in several states have maintained 
that being a student is not necessarily inconsistent with being an 
employee.” 





(Sup. Ct. 1977); Misercordia Hosp., 40 N.Y.S.L.R.B. No. 26 (1977); Martin H. Malin, Student 
Employees and Collective Bargaining, 69 Ky. L.J. 20, 22 (1980). 29 U.S.C. § 152(2) (1994); “The 
term ‘employer’ . . . shall not include . . . any State or political subdivision thereof... .” 

51. See, e.g, Labor-Mediation-Public Employment-Fair Employment Practices, MICH. COMP. 
LAWS ANN. §§ 423.1-.254 (1995); New Jersey Employer-Employee Relations Act, N.J. STAT. ANN. 
§§ 34:13A-3 (1988); New York State Labor Relations Act, N.Y. LAB. LAW §§ 700-17 (1988); 
Municipal Employment Relations Act, Wis. STAT. ANN. §§ 111.01-.19 (West 1988); Wisconsin 
Employment Peace Act, Wis. STAT. ANN. §§ 111 70-.77 (West 1997); Wisconsin Industrial 
Relations Act, Wis. STAT. ANN. § 101.01 (West 1997). 

52. 183 N.L.R.B. 329 (1970); See infra note 123 and accompanying text. 

53. Adelphi Univ. v. NLRB, 195 N.L.R.B. 639 (1972); Barnard College v. NLRB, 204 NLRB 
Dec. (CCH) 1134 (1973); Georgetown Univ. v. NLRB, 200 NLRB 215 (1972); College of Pharm. 
Sciences v. NLRB, 197 N.L.R.B. 959 (1972). 

54. See, e.g., MONT. REV. CODES ANN. § 39-31-302 (Smith 1992); OR. REV. STAT. §§ 243.650- 
.782, ch. 670(1) (1992). 

55. See, e.g., Regents of the Univ. of Michigan v. Michigan Employment Relations Com- 
mittee, 204 N.W.2d 218 (Mich. 1973); Michigan State Univ., 1976 MERC Dec. 73 (1976) 
established the rights of interns, residents, and post-doctorate fellows to bargain collectively as 
public employees. 

56. See Gupta v. New Britain Gen’l Hosp., 687 A.2d 111 (Conn. 1996) (holding that a 
residency agreement between a physician and the hospital created an educational rather than 
employment relationship). See also Philadelphia Ass’n of Interns & Residents v. Albert Einstein 
Med. Ctr., 79 Lab. Cas. 1 53,840 (1976). 

57. See, e.g., Michigan State Univ., 1976 MERC Dec. 73 81 (1976); NLRB v. Committee of 
Interns & Residents, 426 F. Supp. 438 (S.D.N.Y. 1977); Committee of Interns & Residents v. 
NYSLRB, 391 N.Y.S.2d 503 (Sup. Ct. 1977); Regents of Univ. of Mich. v. MERC, 204 N.W.2d 218 
(Mich. 1973). See infra notes 76-77 and accompanying text. 
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State boards that have allowed graduate student teaching assistants to 
bargain collectively have placed emphasis on objective indications of 
employment relationships. They have focused on what traditional 
employees share in common with student-employees. Applying this 
analysis, state courts have noted that both groups of employees pay federal 
income tax, contribute to workman’s compensation, and work at the 
discretion of the employer.® State boards have concluded that the students 
have an economic community of interest which allows them to form labor 
organizations.” In addition, state courts have noted that student employees 
seek to negotiate many of the same issues as statutory employees, such as 
wages, hours of employment, and job security. State labor boards have 
recognized that students have interests in their employment conditions 
apart from their academic concerns. Based on these findings, state courts 
have held that graduate student teaching assistants are both students and 
employees.” Courts and boards in several states have, therefore, allowed 
graduate students to form unions and to bargain collectively.” 

Students at several state colleges and universities have successfully 
asserted their collective bargaining rights. They have been successful in 
Michigan, Minnesota, New York, New Jersey, Iowa, Oregon, Kansas, Florida, 
California, Massachusetts, and Wisconsin.® For the most part, the move to 
unionize graduate student teaching assistants in these states was relatively 
easy because of receptive state labor commissions and boards. 


2. History 


The first attempt to unionize graduate students was at the University of 
Wisconsin.™ Though not officially recognized by the university, the union 
was established in 1970, and has negotiated graduate student contracts 
since that time.” A stormy relationship, marked by three teaching assistant 
strikes, existed throughout the seventies.” In 1980 the administration 
refused to work with the Teaching Assistants Association (TAA).” In the 





58. See, e.g., State Univ. of New York v. New York State Public Employment Relations Bd., 
586 N.Y.S.2d 662 (App. Div. 1992). 

59. See, e.g., Regents of the Univ. of Michigan v. MERC, 204 N.W.2d 218 (Mich. 1973); 
Michigan State Univ., 1976 MERC Dec. 73 (1970). 

60. See, e.g., 1971 Gov't Empl. Rel. Rep. (BNA) no. 553 at B-24. 

61. See, e.g., Board of Regents v. Public Employees Relations Comm’n, 368 So.2d 641 (Fla. 
Dist. Ct. App. 1979). 

62. See, e.g., Long Island College Hosp., 33 NYSLRB Dec. 165 (1970); In re Communication 
Workers of America/Graduate Student Employee Union and State of New York, PERB No. C- 
2894 (Oct. 8, 1991). 

63. Robert A. Frahm, Yale Teaching Assistants Wage a High Stakes War to Unionize, 
HARTFORD COURANT, Jan. 22, 1996, at A3. 

64. Dana Anderson, Grad Students Push for Better Pay, Job Conditions, Wis. ST. J., Feb. 26, 
1997, at 1A. 
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66. Id. 

67. Id. 
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same year, the Wisconsin Employment Relations Commission (WERC) 
affirmed that students who work for their educational institution should be 
included in labor organizations and allowed to bargain collectively.” Three 
separate bargaining units were created in July of 1986.° The TAA was 
reinstated in 1987 as a recognized bargaining unit. The organization 
represents graduate student teaching assistants assigned to conduct 
research, training, administrative responsibilities, or other academic support 
projects/ programs.” University of Wisconsin contract administrator, 
Michael Rothstein confirmed, in a February, 1997 interview, that since 1987 
the relationship between the administration and the TAA has been good.” 
In March, 1997, University of Wisconsin-Madison students began 
negotiations for their 1997-1999 contract. The TAA’s web site, available on 
the world wide web, boasts that in the last thirty years, the TAA has 
“successfully won: free comprehensive health care; a minimum 
appointment level of 33%; a grievance procedure to ensure fair resolution 
of work-related difficulties; sick leave; workload limits; posting of all jobs 
to ensure equal access to employment; and, child care assistance.””* Their 
primary goal in the current negotiations is a full tuition waiver.” 

The Graduate Employees Organization (GEO) at the University of 
Michigan began in 1975, and it was one of the first such groups in the 
nation.” It has won salary gains, health benefits, and tuition waivers for 
teaching assistants.” In 1973, the Michigan courts supported the Michigan 
Employment Relations Commission (MERC) in a case in which Judge 
Swainson analogized graduate student teaching assistants to fledgling 
lawyers employed by a law firm and allowed them to form a union.” Justice 
John B. Swainson explained, “[wje do not regard these two categories[, 
students and employees,] as mutually exclusive. Interns, residents and 
post-doctoral fellows are both students and employees. The fact that they 
are continually acquiring new skills does not detract from the findings of 
the MERC that they may organize as employees under the provisions of 





68. The WERC stated: “We do not agree with the position of the district that merely because 
the interns are primarily students they should lose all rights to organize and bargain collectively 
with an entity with whom their relationship is essentially one of employer and employee.” 
Arrowhead School Dist. and Arrowhead United Teachers Organization, 1980 Gov't Empl. Rel. 
Rep. (BNA) No. 877 at 14, 15. 

69. State and Local Government Bargaining, 3 LABOR LAW 520, 570 (1987). 

70. Id. 

71. See Anderson, supra note 64. 

72. University of Wisconsin-Madison Teaching Assistants Assoc. Home Page (visited July 18, 
1997) <http://www.taa-madison.org/>. 

73. Id. 

74. See Frahm, supra note 63. 

75. Id. 

76. See Regents of the Univ. of Mich. v. MERC, 204 N.W.2d 218, 226 (1973) (“For example, 
fledgling lawyers employed by a law firm spend a great deal of time acquiring new skills, yet 
no one would contend that they are not employees of the law firm.”). 
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Public Employee Relations Act (PERA).”” In another Michigan case, MERC 
provided: 


The fact that the student workers involved in this case are primarily 
students and are employed by the University as a means of economic 
survival in order to complete their education does not preclude their 
being employees within the meaning of P.E.R.A.” 


Unfortunately, the University of Michigan has experienced problems. In 
April of 1996, five months of contract talks ended in a two-day walkout by 
graduate student teaching assistants.” Also, in April of 1996, the GEO filed 
two unfair labor practice complaints with the NLRB, alleging that the 
university had violated the law by not bargaining with students over several 
employment issues.” Those complaints are currently pending. 

Between 1968 and 1984, three attempts were made to unionize graduate 
student employees at the University of Iowa. All three failed. In the 
culmination of three years of effort, graduate teaching and research 
assistants at the University of Iowa voted to form a union in April 1996. 
The students are currently represented by Local 896 of the United Electrical 
Workers of America." Negotiations for a new contract began in October of 
1996.° Although strained initially,” the situation improved quickly. 
Ultimately, the student union achieved a raise in base salaries of 19 
percent.” Other priorities for the graduate student teaching assistants in 
Iowa are adequate and affordable health care, tuition waivers, subsidized 
child care and clearly defined conditions of employment.” 

In a 1970 case, the New York State Labor Relations Board, ruling that 
residents and interns in teaching hospitals were employees under state law, 
compared them to building superintendents who may simultaneously be 
both employees and tenants.” In 1991, the New York State Public 
Employment Relations Board ruled that graduate students at the State 
University of New York (SUNY), working as teaching or graduate assistants, 
were entitled to union representation.” The Public Employment Relations 
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Board (PERB) rejected the notion that because the students’ status as 
employees was secondary to their status as students, they should be denied 
representation.” This decision followed an almost twenty-year refusal to 
apply the same analysis to graduate student teaching assistants that had 
been applied to medical interns in New York medical schools.” In 1992, 
PERB held, and the state court affirmed, that students are entitled to a 
bargaining unit separate from the one covering full-time faculty. After 
lengthy negotiations, graduate student teaching assistants at SUNY ratified 
a contract in February, 1997.°° Though negotiations were admittedly 
strained at times, both sides agree the contract is a fair compromise.” Some 
of the issues being negotiated were salary increases, comprehensive health 
coverage and tuition waivers.” The group is currently seeking a 
jurisdictional ruling allowing a certification election among research 
assistants.” 

In September of 1996, California’s Public Employment Relations Board 
ordered UCLA to recognize its graduate student instructors’ union.” UCLA 
administrators have appealed the decision and have, so far, refused to 
negotiate with student representatives. The administration is relying on a 
1992 case decided in California state court.” This case involved graduate 
students enrolled at UC Berkeley who were seeking collective bargaining 
privileges.’ The court held that neither graduate student instructors, nor 
graduate student researchers were “employees;” they were not, therefore, 
entitled to recognition in a bargaining unit.°* The UCLA administration is 
appealing Administrative Law Judge Tamm’s ruling. The administration 
contends that the research and teaching that students perform under faculty 
direction is primarily for their own educational benefit and does not qualify 
as work.” UCLA also maintains that unionizing graduate student workers 
would compromise the essential “mentoring” relationship between graduate 
students and professors." UCLA chancellor, Charles Les E. Young, wrote 
in a letter to deans and department chairs, “[w]e believe that unionization 
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would seriously harm the flexibility, collegiality and harmony the university 
strives to foster between our students and their academic mentors.”™ 

As a result of the University’s refusal to recognize the graduate student 
teaching assistant bargaining unit, students at three of the University 
campuses staged a “rolling strike,” in November 1996. Students at UCLA 
struck on November 18,”” and students at the university's Berkeley campus 
joined the strike on November 19.* When the University still had not 
taken any action in response to the strikes, students in San Diego joined the 
strike on November 20.*° The University of California at Berkeley currently 
bargains with readers, tutors, and assistant instructors who teach their own 
courses, but it has maintained that allowing the graduate student instructors 
to have union representation would violate mentor-student relationships 
between graduate students and faculty.*°° Michael Melman, Director of 
Employee and Labor Relations at UC San Diego articulated the university’s 
position: 


... unionization of student academic appointees is not consistent with 
the university's educational mission .... A third party like a union 
would interfere with the student-faculty relationship, which is central 
to the education of our students.” 


Melman added, “The objectives of the teaching assistants is education, and 


that is predominant over any service that they provide.””™ 

The decision of Judge Tamm, being appealed by the unviersity, raised 
several important issues. The opinion enumerated a statutory three-part 
test, concluding that graduate student research assistants were not 
employees. Judge Tamm further held that graduate student instructors and 
several other categories of student-employee were in fact, employees 
covered by the state statute.” In holding that graduate student instructors 
were employees, Judge Tamm noted that their status as a student was a 
requirement for employment.” Judge Tamm also noted that the services 
they provided were somewhat related to their educational objectives.” 
Judge Tamm found, however, that while there is value to the educational 
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objectives received by all the student employees in the remaining disputed 
titles, the value received by the university is even greater. Thus the 
educational objectives of student employees in these titles are subordinate 
to the services received by the university.’” 

Finally, Judge Tamm held that extending coverage to graduate student 
instructors would further the Act’s purpose of establishing a more 
harmonious and cooperative labor management relationship.’** The Judge 
concludes by adding that these benefits will be gained without significant 
negative impacts.’ 

All of the state decisions discussed in this section demonstrate a trend 
towards recognizing graduate student teaching assistants at state 
universities as full members of the labor force for the purpose of state labor 
policy. The National Labor Relations Board, however, has taken a different 
stance. Attempts by graduate and undergraduate students to unionize at 
private universities have not achieved the same success as those in public 
institutions. 


B. Private Colleges and Universities: 
1. Overview 


The NLRB treats student-employees at private colleges and universities 
differently based on who employs them and what their jobs entail. There 
are three categories into which the Board fits student employees. These 
categories were established and explained in St. Clare’s Hospital and Health 
Center and Committee of Interns and Residents.’* The first category covers 
students involved in work or research unrelated to their course of academic 
study, while employed by commercial employers.*** The NLRB applied its 
community-of-interest standards to determine whether the interests of the 
student employees were close enough to that of non-students to include 
them both in the same bargaining unit. This led to the notion of a separate 
bargaining unit for student-employees. 

Based on whether the Board found a community of interest, it does one 
of three things: (1) form a unit of both student and non-student employees, 
(2) form a unit composed of only student employees, or (3) not allow the 
student employees to form a collective bargaining unit. The Board in St. 
Clare’s Hospital explained this community-of-interest analysis. It stated: 
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115. 229 NLRB 1000 (1977) (discussing the Committee of Interns and Residents’ desire, at 
the hospital, to form a bargaining unit consisting of medical interns, residents, and clinical 
fellows). 
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In considering the bargaining rights of students who work for a 
commercial employer in a capacity unrelated to their educational 
program, the significance of their status as “students” is necessarily 
minimized. Such status is relevant only to the extent that it may affect 
traditional community-of-interest factors such as the amount or 
regularity of their hours of employment, expectancy of permanent 
employment, and in some cases the similarity of compensation and 
responsibilities with those of non-student employees. Thus, the status 
of such individuals as students is sufficiently remote from their 
employment interests so that, in terms of employment responsibilities, 
they are “primarily employees” rather than “primarily students”, and 
accordingly our traditional community-of-interest standards may be 
applied without modification in resolving unit placement issues.*”” 


The second category contemplates students employed by their own 
educational institution, involved in work or research unrelated to the 
students’ academic studies. With regard to this category of student- 
employee, the court provided:: 


[T]he students’ motive for seeking employment cannot be deemed 
educational in the sense that it directly enhances their education, and 
thus in terms of their employment responsibilities they, too, must be 


considered “primarily employees.” However, since their status as 
employees is in most instances directly related to their continued 
enrollment at the educational institution, their relationship to the 
bargaining unit is normally viewed as transitory. It is primarily for 
this reason that the Board generally excludes students from bargaining 
units of full-time employees at their own educational institutions.” 


Previous cases had already established that many of the graduate student 
teaching assistants finance their education by taking jobs which provide 
room and board while they focus on their studies."” Several cases pointed 
out that many students have to work as part of their financial aid package 
and would lose the ability to complete their education if they did not 
maintain stable employment.’ 

Finally, the third category of student employees, are students employed 
by a commercial employer in a capacity which is related to the student’s 
course of study (“co-ops”). In a co-op program the student acts much like 





117. St. Clare’s Hosp. and Health Ctr., 229 N.L.R.B. 1000 (1977). This aspect of Board 
decisions is given greater consideration in Martin H. Malin, supra note 50, at 5-15. 

118. St. Clare’s Hospital and Health Ctr., 229 N.L.R.B. at 1004. 

119. Georgetown Univ., 200 N.L.R.B. 215 (1972); Cornell Univ., 183 N.L.R.B. 329 (1970); 
Barnard College, 204 N.L.R.B. 1134 (1973). 

120.* San Francisco Art Inst., 226 N.L.R.B. 1251 (1976); Adelphi Univ., 195 N.L.R.B. 639 
(1972); Cornell Univ., 202 N.L.R.B. 290 (1973); Yeshiva Univ., 221 N.L.R.B. 1053 (1975). 





366 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 24, No. 2 


an intern and learns through on-the-job experience. The NLRB in St. Clare’s 
Hospital noted that: 


[T]he commercial employer in these situations is acting as a surrogate 
for the educational institution, and thus, unlike the non-student 
employees, the students’ interest in their employment is primarily 
educational in nature. Accordingly, the students’ long-term interest in 
the employment relationship, including wages, hours and conditions 
or employment, is necessarily minimized.” 


The primary purpose of these placements is education not employment. For 
that reason, the NLRB concluded that national labor policy did not require, 
and in fact it precluded, the extension of collective bargaining rights to 
students in this situation. Up until now, the NLRB has been unwilling to 
classify students in the second two categories as employees. 


2. History 


Initially the NLRB refused to exercise jurisdiction over student-employees 
at private colleges and universities because the Board claimed that colleges 
and universities were not commercial in nature.” This exclusion of private 
educational institutions continued until 1970 when the NLRB reversed its 
position in Cornel] University. In Cornell, the Board recognized that 
colleges and universities have turned into large institutions generating and 
spending a great deal of money. The Board found that the larger budgets 
played a significant role in commerce, and thus concluded that Board 
jurisdiction should extend to private educational institutions.’* 

Even after the NLRB held that private educational institutions were 
subject to its jurisdiction, it refused to extend the definition of “employee” 
to cover students employed by the universities.’ Since the early 1970s, the 
NLRB has relied on community-of-interest and primary-objective analysis 
to maintain that graduate student teaching and research assistants do not 
fall within the statutory definition of “employee.” In Adelphi University,’ 
for example, the Board held that graduate assistants did not share a 
sufficient community of interest with regular faculty to warrant their 
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inclusion in the faculty bargaining unit. The students seeking coverage in 
that case were graduate research assistants who did no teaching, as well as 
graduate teaching assistants who taught laboratory classes. The Board noted 
that the graduate assistants were graduate students working towards their 
own advanced academic degrees and that their employment depended 


entirely on their continued status as students.” The Board also found it 
relevant that the students 


did not have faculty rank, were not listed in University catalogues as 
faculty members, had no vote in faculty meetings, were not eligible for 
promotion or tenure, were not covered by the University personnel 
plan, have no standing before the University’s grievance committee, 
and, except for health insurance, do not participate in any of the fringe 
benefits available to faculty members.’ 


Based on all of these findings, the Board concluded that although the 
graduate student teaching assistants and graduate research assistants 
performed some faculty-related functions, they were primarily students.” 

In College of Pharmaceutical Sciences,’ the Board reiterated its 
primarily-student analysis to exclude graduate student teaching assistants 
from a faculty bargaining unit at a private, non-profit college affiliated with 
Columbia University. The Board emphasized that the students were 
working toward their own academic degrees and that their continued 
employment depended on “satisfactory academic progress toward their 
respective degrees.”*** 

In another 1972 case, the Board applied the same analysis to exclude 
student employees from an existing bargaining unit consisting of other part- 
time university employees.” The Board distinguished the students on the 
basis of their method of compensation and the temporary nature of their 
employment.” Since a student-employee’s salaries were diminished by the 
amount of financial aid he or she received, and in most cases his or her term 
of employment was limited to nine months, the Board held “students have 
many facts particular to themselves,” and that as such, they did not appear 
to have a community-of-interest with other regular part-time employees.** 

This community-of-interest standard was reiterated in the 1973 Cornell 
University’* ruling, applying to students employed at university dining 
halls. The Board based its decision on the premise that student 
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employment was incidental to the students’ academic objectives." The 
NLRB restated its opinion that the interests of students and non-student 
employees are different. The Board based its analysis on the hiring process 
and supervision of the student employees. The Board illustrated the ways 
in which students are treated differently from non-students: 


Students are hired through,the student employment office or by the 
individual managers of the various dining halls rather than through 
the personnel office, and, students are hired for work on a semester 
basis while non-student employees are hired for an indefinite period. 
Students are paid at a different and generally lower wage rate and do 
not receive the same fringe benefits as non-student employees.**” 


The Board further examined the supervisory structure in which students 
supervised students and the expectation of continued employment which 
exists for non-student employees but not for student employees because 
they are hired on a per semester basis.** For all of those reasons, the Board 
decided that students do not share a substantial community of interest with 
regular non-student, full-time and part-time employees, and should be 
excluded from the bargaining unit.’ 

Because they share a common community-of-interest as a group of 
academic oriented employees, the students next tried to form their own 
union. When the Board addressed the issue of an all-student employee 
union in San Francisco Art Institute, it maintained its position that 
employment was incidental to education. Based on this finding, the Board 
found that the students did not fall within the definition of “employee” as 
set forth in § 2(2) of the Act.™ 

The Board continued to apply a standard based on whether the 
employment was incidental to academic goals when dealing with graduate 
student teaching assistants. In Barnard College, the Board again excluded 
graduate student teaching assistants from a bargaining unit of non- 
students.” The Board in this case noted, “unlike other employees in the 
unit who obtain employment through the [university’s] personnel office, the 
graduate assistants are hired directly by the resident directors.”"** The 
Board also found it significant that student employees were normally 
employed on a semester or academic year basis and did not work during . 
school vacation periods, over the summer, or following their graduation.* 
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Finally, the Board noted that the student employees did not receive the 
usual fringe benefits normally received by full time and regular part-time 
employees.’ Based on these findings, the Board again held that the 
students’ employment was only incidental to their academic objectives.” 
In the same case, the Board refused to consider allowing an all-student 
employee union.” 

In determining that graduate assistants were not employees, subsequent 
cases presented several different factors for consideration. In determining 
whether the graduate student teaching assistants were primarily students 
or primarily employees, the Board examined the methods by which the 
student employees were compensated for their work.” Another factor was 
the academic requirements satisfied by the student’s employment with the 
university. In the case of Leland Stanford Junior University, the Board 
found first that the graduate student teaching assistants received grants, not 
wages.’ Additionally, the research and teaching that the graduate students 
performed were requirements for the completion of their degrees. Upon 
application of the primary student analysis, these two facts prevented the 
Board from fitting graduate student teaching assistants within its narrow 
definition of “employee.” The next attempt to unionize was among interns 
and residents at teaching hospitals. 

In Cedars-Sinai Medical Center,’ residents and interns attempted to 
unionize, but the NLRB denied them “employee” status. The Board found 
that “interns, residents, and clinical fellows are primarily engaged in 
graduate educational training . . . and their status is therefore that of 
students rather than of employees.”** As a result, they were excluded from 
the bargaining unit."* The dissenting opinion written by Justice John H. 
Fanning, however, raised some interesting questions and provided a good 
foundation for St. Clare’s Hospital and Medical Center,’ decided the 
following year. Fanning argued for a liberal interpretation of “employee,” 
one that would not hinge on the primary purpose for working.*® He wrote: 
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Since the statutory exclusions do not mention and the policy 
underlying the non-statutory exclusions does not reach “students,” the 
relationship between “student” and “employee” cannot be said to be 
mutually exclusive. The fundamental question then is always whether 
the individual before us, be that individual “primarily a carpenter” or 
“primarily a student,” is, nevertheless, an “employee” under the Act.” 


Justice Fanning’s dissent and subsequent state board decisions granting 
students at public educational institutions the right to bargain through a 
recognized union have created an environment favorable to graduate 
student unionization. In many states, graduate students have taken 
advantage of this opportunity by forming viable unions that have had no 
direct negative affect on the academic reputations of their institutions.** 
The cases may provide teaching assistants at private institutions with an 
opportunity to raise a new issue. None of the NLRB decisions regarding 
students at private educational institutions have considered students within 
the classification of the Yale graduate assistants. Trends at several colleges 
and universities have shown an increase in the number of graduate student 
teaching assistants employed to teach classes and a decrease in the number 
of classes taught by full-time faculty.”° This new economic climate coupled 
with the narrow coverage of students in GESO may allow for a favorable 
decision for graduate student teaching assistants in the future. 


III. YALE’S COMMUNITY OF INTEREST 


Gordon Lafer, head of GESO said, in May, 1991, “graduate students have 
no effective voice in helping to shape the policies that affect our lives. We 
hope that in the coming year, the university will recognize us and give us 
a contract.”*°° Over six years later, and nine years since graduate students 
first organized at Yale, the administration continues to maintain that 
graduate student teaching assistants are not “employees,” and therefore will 
not be permitted to establish a recognized bargaining unit.°* Thomas 
Appelquist, Dean of Yale University Graduate School, said, “[g]raduate 
teaching assistants are students primarily, and treating them as employees 
would have pernicious effects not only for graduate education, but also for 
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the education of undergraduates at universities across the country.” The 
GESO filed a complaint with the NLRB alleging that Yale violated § 8(a)(1) 
of the NLRA concerning the interference with students’ right to form and 
participate in a union.” 

The academic climate at private universities has changed substantially 
since the early 1970s when the NLRB last took on the issue of student 
employees. Graduate students today contend that they are being employed 
as an economic solution to staffing and budgetary problems as opposed to 
the “teaching apprentices” they used to be. Yale maintains that the 
recognition of GESO will harm Yale’s academic interests. Dean Appelquist 
describes the relationship between faculty and graduate students as an 
evolving one and believes that it will be compromised and distorted by the 
dynamic of bargaining. “Labor negotiations about student teaching would 
create pressures antithetical to the philosophy that learning to teach is an 
important part of graduate education.”** He reiterates the fears voiced in 
Cornell, Georgetown, and Adelphi, that unionized student-employees will 
file complaints based on bad grades and poor course offerings rather than 
on employment related issues. This has not been the case at the University 
of Michigan, the University of Wisconsin, the SUNY system, or Iowa, where 
graduate students have been allowed to organize. Common areas that the 
graduate student teaching assistants focus on in negotiations are: salaries 
and net wages, health insurance benefits,” and grievance procedures. 
Yale, however, suggests that this is because many of the state laws regarding 
student representation limit bargaining about educational issues and 
prohibit strikes by public employees. Yale fears a different result may 
occur on its campus since state-mandated restrictions do not apply to 
private colleges or universities.” The public demands of GESO in 1991 
and 1997 remain the same, focusing on employment, not educational, 
issues. 

In 1991 GESO demanded higher salaries, a new grievance procedure, a 
revision of time limits for degree completion, and affordable health 
insurance.’ The demands in 1997 remain largely the same: the GESO 
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seeks higher wages, health benefits, and improved working conditions.’” 
Yale, however, maintains that graduate students teach to learn and to 
complete their education. The university administration views graduate 
student teaching assistants as students and scholars-in-training, not 
employees. Dean Appelquist stated: 


The defining relationship between faculty members and graduate 
students is the educational one that brought them together, not the 
relationship of employer and employee. Learning to teach is an 
integral part of graduate education, and Yale’s graduate school 
provides teaching opportunities to its graduate students for that 
reason. By learning to synthesize knowledge through teaching, 
students come to understand their own discipline more deeply .... 
Yet in doing these things, they remain primarily students.’” 


Yale University President Richard C. Levin said in an interview in April 
1997, “the law is clearly on our side.... Yale University is prepared to go 
to the Supreme Court if necessary.”’* Yale’s view is similar to that 
supported by the NLRB, dating back twenty years. It may be time to 
reconsider the primarily students and community-of-interest standards set 
up by the Board in those decisions of the 1970’s. 


A. Primarily Students 


Since exercising jurisdiction over private universities in 1970, the NLRB 
has contended that student employees are primarily students and as such 
do not fall within the definition of employee in the NLRA.’” This 
determination extended to graduate research assistants and teaching 
assistants. The Board concluded that their employment was incidental to 
their academic objectives.’ This analysis focused on the purpose behind 
the graduate students’ employment with their university and the way in 
which the universities defined and treated the student-employees. Though 
this classification was clearly appropriate for application to undergraduate 
students, there are questions as to the appropriateness of its application to 
graduate student teaching assistants. 

Graduate research assistants generally work on projects that are 
supervised by a professor. These projects usually receive funding through 
governmental grants or private grants to do specific research. The graduate 
student often works closely with the supervising professor and sometimes 
writes a doctoral dissertation on the research. The reasoning that the NLRB 
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applied in Leland Stanford,’” based on the university's requirements for a 
doctoral degree,’ appears legitimate. In many disciplines, doctoral 
candidates are required to do research to earn their degree, and the money 
received for this research generally comes from non-university sources. 
These graduate students often work on research directly related to their 
dissertation, and the money they make is incidental to their academic 
objectives. The same is not true for many graduate student teaching 
assistants at public and private universities. 

The NLRB has used the Leland Stanford analysis in cases involving 
graduate student teaching assistants, but has failed to present a persuasive 
argument for this use of it. Graduate teaching assistants teach under- 
graduate courses or assist in the teaching of them. Typically, the knowledge 
they possess as graduate students is sufficient to perform their duties 
without significant additional research or education. Often they perform 
the same duties as full-time faculty, and frequently they have the same 
responsibilities as the professors who teach the same level classes. Unlike 
research assistants, teaching assistants are usually not required to teach as 
a degree requirement, and they get their stipends from the college or 
university rather than an outside source. In the Yale controversy, for 
instance, by not granting teaching assignments to at least three of the 
students involved in last years’ grade strike, Yale tacitly acknowledged that 
teaching is not a degree requirement.” 


Private universities claim that their graduate student teaching assistance 
programs provide the participating graduate students with apprenticeships 
to assist them in their ultimate goal of joining a university’s full-time 
faculty.” Several critics, however, have voiced grave concern over this 
stance based on present economic conditions in higher education. Professor 
Cary Nelson of the University of Illinois at Urbana contends that “the 
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changes in the job market are changing apprenticeship into exploitation.”*™’ 
Research done by the National Center for Educational Statistics shows a 
trend in which humanities and social science doctoral candidates have 
entered a pool of cheap labor that colleges and universities hire as part-time 
adjuncts instead of tenure track professors.“* The declining number of jobs 
available for Ph.D.s has been accompanied by an increase of 20.7% in the 
number of humanities doctorates awarded between 1987 and 1993. In 
response to these statistics, private universities contend that imposing 
federal law upon graduate education is not the answer. According to Dean 
Appelquist at Yale, “[w]e do not believe that . . . the solution is to turn 
graduate teaching responsibilities, which are an integral part of the process 
of preparing for a career, into a career.”*™* 

Over the last few years, many private and public universities have begun 
to cut costs by trimming down their faculties.“° To that end, many 
universities have increased adjunct faculties and are employing more 
graduate student teaching assistants.“° The average graduate teaching 
assistant at Yale receives $4,970 a semester compared to the $90,000 a year 
paid to a full professor.“” According to a GESO study, Yale teaching 
assistants spend more time in the classroom each week than do tenure track 
professors. Although Yale contests these numbers, a GESO report estimates 
that the university saves $5.5 million per year in labor expenses by using 
graduate students instead of faculty members. The total expense of 
employing a graduate student teaching assistant, including health and 
fringe benefits, ranges from $25,000 to $27,00 a year compared to the 
average tenure track professor’s salary of $60,000 a year.“ The GESO 
claims that this is evidence that in an effort to “trim the fat,” Yale is taking 
unfair advantage of graduate students without affording them the benefits 
and protections that they are entitled to. 

The past twenty-five years has seen a shift in the way that universities are 
using their graduate students to facilitate undergraduate education. As 
Judge Tamm held in California, it may be appropriate to classify research 
assistants as primarily students; it is, however, an inappropriate classifica- 
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tion for graduate student teaching assistants. Many characteristics of 
graduate student teaching assistants assimilate them more closely to 
employees than to students. They receive compensation for performing 
some of the same functions as full time faculty members. Although a 
university often expects that graduate students will teach a class, academic 
degree requirements generally do not include a requirement that they teach 
aclass. Students’ objectives are to bargain collectively over economic and 
employment conditions such a wages, health benefits, and hours, not over 
academic matters. Given these considerations, the NLRB may agree that 
graduate teaching assistants fall within the statutory definition of 
“employee.” If that happens, the only issue that remains will be the 
permissible scope of membership in the organization. 


CONCLUSION 


Far-reaching economic developments have prompted private colleges and 
universities to implement various cost-cutting measures. The growing trend 
seems to indicate that these measures often involve transferring more of the 
lower-level teaching responsibilities from full-time faculty, to graduate 
student teaching assistants. Given the substantial cost savings to the 
colleges and universities, this would appear to be a logical solution. A 
consequence of this trend, however, is that graduate student teaching 
assistants may fall more easily into the statutory definition of “employee,” 
and look less like students, when in their teaching roles. When we also 
consider that many doctoral programs do not require teaching for degree 
completion, we seem to be taking steps toward dismantling the NLRB’s 
previous “primarily student” analysis. 

The ultimate conclusion of the current situation at Yale, and its affect on 
future NLRB actions will be of paramount significance for graduate student 
teaching assistants and the colleges and universities that employ them. 
Even if the ultimate result is a victory for Yale’s administration, it is not 
likely that we will have heard the last from the graduate student teaching 
assistants. In February, 1997, a Graduate Student National Day of Action,” 
in which students from over two dozen campuses participated, reminded 
onlookers that the students are quite serious about their desire to be heard. 
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